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SELLING UNWHOLESOME PROVISIONS. /|the market on other business. Shortly 
after he was gone, the plaintiff secing the 

A very singular case, with reference to| pig hanging on the “stall, wanted to pur- 
the sale of unwholesome provisions lately | chase it from Penrose, and being inform- 
came before the Court of Exchequer in | ed that is was already sold to the defend- 
England, (Burnley v. Rollitt, 11 Jur. 827.) | ant, applied to him, who, without giving 
Bythe Stat. 51 Hen. IIL. it appears that | any warranty of its soundness, agreed to 
“victuallers, Brewers and other common | sell it at a price a little exceeding that 
dealers in victuals, who in the course of | for which he had himself bought it. The 
their trade sell provisions unfit for the! pig,on being taken home by the plaintiff, 
food of man are criminally responsible, | was found to be unfit for food; and the 
“ Pillor et Tumbrel,” &c., and that by the | defendant having refused to repay the 
Statute of Edw. 1 “De Pistoribus et Bras- | price, the plaintiff brought his action. 
siatoribus et alliis vitellariis ;” ifthey do so| The defendant was not a butcher or dealer 
knowingly and probably if they do not ;/ in meat, and it did not appear that be had 
and are liable civilly to the vendee with- | any knowledge of the unsound state of the 
out any fraud on their part or warrantee | pig, either at the time when he bought it 
of the soundness of the thing sold, but that} from Penrose, or when he soli it to the 
the liability does necessarily attach to a plaintiff. He had bought the pig for his 
private person not following any of these | own use, and had not publicly exposed it 
trades. The declaration in the case al-| for sale; but there was reasonable evi- 
leged, that the defendant “ publicly of- | dence, it se»med, that when he sold it to 
fered, and exposed for sale the carcass of| the plaintiff he knew that it was to be 
a pig, as and for food for man, and by/ used for human food. The case was 
falsely and fraudulently warranting it to | submitted for the opinion of the court on 
be wholesome and fit for food for man,| this state of facts, and it was held that a 
sold it to the plaintiff, who paid him for it| private person not following any of the 





and it averred that the carcass of the pig 
was at the time of the sale unwholesome 
and unfit for food for man. The defend- 
ant pleaded the general issue; with 
traverses of the warranty, and of the al- 
legation that at the time of the sale, the 
carcass of the pig was unwholesome and 


trades enumerated in the statute, was 
not liable under the circumstances. 
Parke, B., in giving judgment observed, 
“that the sale of victuals to be used as 
food for man differs from the sale of other 
commodities, and that the vendor of such, 
if they prove unwholesome, is liable to the 





unfit for the food of man. The circum-| vendee, without fraud or warranty. 

stances of the case were these: On a “ This position is laid down, apparently 
market day in Lincoln, a butcher of the| in general terms, in Keilw. 91, pl. 16, 
name of Penrose, exposed the carcass | but the case there referred to, which is in 
of the pig for the sale on a stall in one of the Year Book 9 H. 6, 53, B. pl. 37, to- 
the public streets; where the defendant| gether with the 11 Edw. 4, c. 6, A. pl. 
bought it at a fair market price. He did 10, and other authorities,when considered, 
not however take it away,but went through | lead to this conclusion; that there is no 

VOL. V. 36 











THE NEW-YORK LEGAL OBSERVER. 


U. S. District Court —The Scioto. 


442 








difference between the sale of victuals for | de mesure et vendrent per meindre mesure 
food, and other articles, than this, that | fawse, et ceux soient punis come vendours de 
victuallers, butchers and other common vyns, ausi ceux que serrount atteintz de 
dealers in victuals, are not merely in the faux aunes, et de faux peys et ausi les 
same situation that common dealers in! macegrefs,) expounded by Lord Coke, 
other commodities are, and liable under macellarii, or sellers of meat in shambles; 
the same circumstances as they are, so, but macegrefs, by the terms de la ley, 
that if an order be sent to them tobe exe-| means those who willingly buy and sell 
cuted, they-are presumed to undertake to| stolen meat; ‘ Et les gentz que de vsage 
supply a good and merchantable article,— | vendent a trespassauntz (passengers) mau- 
but they are also liable to punishment for | veyse viauwndes corrumpus et wacrus et autre- 
selling corrupt victuals, asa common nui-| ment perillous a saunete de home” Et 
sance, by virtue of an ancient statute (cer- fol. 33, he doth conclude the like passage 
tainly if they do so knowingly, probably | with these words: ‘ Encontre la fourme de 
if they do not,) and are therefore respon- nos estatutz.’ 


sible—civilly, to those customers to whom | 
they sell such victuads, for any special or | 
particular injury by the breach of the law, | 
which they thereby commit. 





This view of the case explains what is 
said in they ear book of 9 Hen. 6, that ‘ the 
warranty is not to the purpose, for it is 
ordained that none shall sell corrupt vic- 








That they, the common dealers,—not | tuals,’ and what is said by Tanfield, C.B,, 
all persons—are liable criminally for sell-| and Altham, in Cro. Jac. 197, that ‘if a 
ing corrupt victuals, is clear from what | man sells victuals which is corrupt, with- 
Lord Coke says in 4 Inst. 261. ‘This! out warranty, an action lies; because it 
court of the Leet may inquire of corrupt| is against the commonwealth’—and also 
victuals as a common nuisance, whereof) explains the note of Lord Hale, (F.N. B. 
some have doubted, both fur that it is|94,) that there is ‘a diversity between 
omitted in the statute of the Leet, and of} selling corrupt wine to merchandize, for 
the weak authority of the book of 9 H. 6, there an action on the case does not lie 
where Martyn saith that it is ordained that| without warranty ; otherwise if it be by 
none should sell corrupt victuals. And/}a taverner or victualler, 7f tz prejudice 
Cottismore held the opinion that it is actio| any.’ 
popularis, whereupon it is collected that! The defendant in this case was not 
the conusance thereof belongs to the leet.' dealing in the way of a common trade, 
And Martyn and Neale, 11 Hen. 4, agree- | and was not punishable in the leet for what 
ing with him, said truly, for by the statute, he did. He merely transferred his bar- 
of 51 Hen. 3, stat. pillor, et tumbrel, et | gain to the plaintiff. He falls within the 
assis, panis et cervis’,and by the statute | reason of the former part of Lord Hale’s 
made in the reign of Edw. I., intituled | distinction, and there being no evidence 
stat. de pistoribus et brassiatoribus et aliis,| of warranty, nor any of fraud, he is not 
vitellariis, it is ordained, that none shall} liable and the plaintiff ought to have been 
sell corrupt victuals.’ | nonsuited. 

The stat. 51 Hen. 3 of the pillory and 
tumbrel, and assize of bread and ale, ap- 
plies only to vintners, brewers, butchers 
and cooks. Amongst other things, in- 
quiry is to be made of the vintuer’s names, 
and how they sell a gallon of wine, and if 
any corrupted wine be in the town, or such 
is not wholesome for man’s body, and if 
any butcher sell contagious flesh or that 
died of the murrain,—or cooks that seethe 
unwholesome flesh, &c. Lord Coke 
goes on to say, that Britton, fol. 77 a., 
who wrote after the stat. 51 Hen. 3 and 
following the game, saith, ‘ Puis soit en- 
quys de ceux que achatent per vue manere 





UW. 5. District Court. 
[ Portland, Mazne.] 


Before the Honorable ASHER WARE, District 
Judge. 


Tue Scioro.— December, 1847. 


COLLISION, 





When a collision takes place between a vessel under 
sail and one at anchor, the prima facie presump- 
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tion, if there be any fault, is that it ison the ves- 
sel under sail. 

A vessel entering a harbor is bound to keep the most 
vigilant watch to avoid collision with other ves- 
sels in motion or lying at anchor. Inthe night 
time she ought to have her whole crew on deck 
on the look out. 

When a collision takes place by the fault of one of 
the vessels she is responsible for all the damage. 
But if it happens without fault in either party—or 
if there was fault aud it caunot be ascertained 
which vessel was in fault,—or if both were in 
fault, then the damage and loss is divided between 

them in equal shares. 

A vessel ought not to be moored and lie in the chan- 
nalor entrance to a port, except in cases of ne- 
cessity ; or if anchored there from necessity, she 
ought not to remain there longer than the neces- 
sity continues. If she does and a collision takes 
place with a vessel entering the harbor, she will 
be considered in fault. 

A vessel lying in thec hannel of a port from neces- | 
sity, is bound in the night time toshow a light. | 

In cases of collision, a fault of one vessel will not | 
excuse any want of care, diligence and skill in | 

another, so as to exempt her from sharing the | 

loss and damage. 


: 





rately but not heavily overcast ; some of 
the witnesses say that stars were visible, 
and others that they were not. During the 
first part of the night, there were flying 
clouds sometimes obscuring the moon and 
sometimes leaving it bright, but in the lat+ 
ter part, the clouds became more dense 
and heavy. Still it was light enough to 
see objects at considerable distance which 
were broad off on the water, unless laud 
lay behind, so that the shade of the vessel 
was melted into that of the land beyond. 
It was in such a position, that the Faleon 
lay when seen from a vessel entering the 
harbor, the high land of the town covering 
her hull. She lay also in the channel or 
passage way, not precisely in the track 
of a vessel entering the harbor with a fair 
wind, but within the range taken by ves- 
sels beating in and very nearly in the 
track of a vessel going into Hog Island 
roads ;° and she showed no light. 

In the case of a collision of vessels by 
which damage is done, the first rule, a rule 
dictated by natural justice, is that the ves- 








Tuts was acase of collision occurring in | se] by whose fault the collision took place, 
the harbor of Portland between the Scioto | shall be answerable for all the damage. 
as she was entering the harbor, and the! The first inquiry therefore is, by whose 
Falcon lying at anchor. The material | fault this collision was occasioned. 
facts are stated in the opinion ofthe Court.’ It may be assumed as a-general rule, 
[twas argued by Haines, Dist. Attorney, that when a collision takes place between 
for the libellant, and Shepley, for the re-| a vessel under sail and one not under sail, 
spondent. that the prima facie presumption is that 
| the fault is imputable to the vessel that is 
Ware, District Judge. The Scioto onthe in motion. It is said in Jacobson’s Sea 
evening of the 15th of Dec., being on her Laws, p. 339, generally and without 
passage from Calais to Boston, deeply la- | limitation, that when a vessel in full sail 
den with a cargo of lumber, in consequence occasions damage to one that has no sail 
of the threatening aspect of the weather, | set, she will be held liable for all the dam- 
put into the harbor of Portland. The wind age. The same is also stated as a rule 
was from the N. N. E., so that she could of law by Boulay Paty, Drott Maritime, 
not lay her course into the harbor, but was : é¢. 12, sect. 6, vol. 4, p. 492, and it is as- 
obliged to beat in. Two other vessels | sumed to be law in the case of Strout v. 
were entering at the same time. As| Foster, (1 How. Rep. 29.) Undoubtedly 
they entered,the Scioto beat in on one tack | the rule must admit exceptions. But the 
as the other two did on the other, and each | first presumption will place the blame on 
tacking at the same time, they passed her, because she has the power of chang- 
each otherin the channel. After making ing her course, and a vessel at anchor is 
three or four tacks the Scioto in her pas- stationary. The vessel under sail must 
sage from the eastern to the western side, ' therefore clear herself from the imputation 
came in collision with the Falcon lying at by showing that every practicable effort 
anchor about 40 rods north-west of the, was made to avoid the collision. 
block house on House Island where she; It may be safely stated as another gene- 
had been lying for a week. This was; ral rule admitting perhaps of no excep- 
about one o’clock in the morning. The! tion, that a vessel entering a harbor in the 


moon was then just setting, the sky mode-! night time, is put on her utmost vigilance ; 
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and this is more especially the case, if the | bor was approaching them, between the 
port be one much resorted to in bad| Falcon and the Scioto, and entirely con. 
weather as a harbor of refuge, as that of | cealing her, and she was seen as soon 
Portland is. When there is reason to ex- | as this vessel had so far passed as to clear 
pect that the harbor may be crowded|her. It may still be asked why the Fal- 
with vessels, and this is always to be an- | con was not seen before, when they were 
ticipated of Portland harbor after a few| approaching her, and before the stran. 
days of bad or doubtful weather, the high- | ger vessel intervened to prevent it. The 
est degree of vigilance may be justly re-/| first answer is that the Falcon showed 
quired. The master and crew ought to|no light. If she had suspended a lamp 
be on deck and in such parts of the vessel | in her rigging, that would undoubtedly 
as to be able to control her motions, and | have been seen. But as the night was 
to see any vessel that lies in her track, and | sufficiently clear to see objects at con. 
which they may be approaching. If this| siderable distance, it is contended that 
is not done and a collision takes place,| with a good look out, she might and 
there will be great danger that the fault | would have been seen sooner. It is not 
will be placed to her account. a satisfactory answer to this point in the 

Under these general rules of the law, | case, insisted upon for the libellant, that 
the prima facie presumption of fault, if| the Falcon was seen from the Scioto as 
there was any, will be against the Scioto. | soon as the Scioto was seen by the watch 
She was the moving vessel, and she was|in the Falcon. I fully agree with the 
enteri:g a harbor on account of the doubt- | libellant’s counsel, that the obligation of 
ful aspect of the weather, much frequented | a vessel entering a harbor, to keep a 
by vessels on this coast for the very pur- | vigilant watch, is more stringent than it is 
poses for which it was sought by her. | on a vessel lying at anchor, for the obvi- 
Consequently, we have a right to demand | ous reason that, being in motion, she is 
of her the utmost care and vigilance. in danger of collision, not only with ves- 

Taking the testimony of the crew, and | sels in motion like herself, but with those 
I have seen no reason for questioning | at anchor. And besides, the fault of the 
their fairness, I think that there was that | Falcon, if she was in fault, will not ex- 
degree of vigilance which the case re-| cuse the neglect of any precaution on the 
quired. The whole of the crew were on | part of the Scioto. If by any reasona. 
deck and stationed in those parts of the | ble degree of watchfulness the Falcon 
vesse! where they had the best opportu-/| might have been seen, I hold that she 
nity of controlling her motions and seeing | ought to have been. A vessel entering 
any object which they might beapproach- | a harbor under the circumstances of the 
ing. But the fact was, that the Falcon | Scioto, is responsible de /ivissima culpa, 
was not seen from the Scioto until she; Might then the Scioto with a vigilant 
was so near, that it was impossible tu| watch, be supposed to have seen the 
avoid a collision. The master who was| Falcon while she was approaching her, 
forward, and the mate at the helm with| before the view was intercepted by the 
one of the hands, saw her at the same| other vessel, which was beating into the 
moment, and the mate immediately put| harbor at the same time ; or~ was the 
up the helm to bear away. She was|night so obscure, that with a watch in- 
moving in a direction that would have/| tently on the look out, she might have 
brought her on the Falcon’s bow, but the | escaped their sight? Undoubtedly there 
helm changed her motion, so that she} was light enough to see a vessel broad 
struck her quarter. At first, it may ap-| off on the water, considerably further 
pear surprising that the master, mate and | than these two vessels were apart be- 
one of the hands, should all have seen | fore the view was cut off by the interve- 
her atthe same moment when she was, ning vessel. But then the Falcon was 
jest under the Scioto’s bows, at not) within the land, sothat in the direction in 
more than the distance of thrice the length | which she would be seen as she was ap- 
of the vessel. The testimony explains | proached in any direction, the land rose 
it. As they were approaching the Fal-| behind her, above the line in which her 
con, another vessel beating into the har- | hull would be seen, and then the shade 
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of the vessel would be lost in that of the 


of the vessels, when both parties have 


land ; and in the position in which she | been in fault, without attempting to dis- 
lay, she could in fact be discovered by|criminate whether the faults had not 
the Scioto as she approached but a short | been greater on one side than the other. 
distance. The testimony of the crew is, | Huy v. Le Neve, cited Abbot on Shipping, 


that they were on a sharp look out, and 
fault is not ordinarily to be presumed. 
It must be proved. No vessel can rea- 
sonably be presumed wantonly to run 
into another, and in cases of collision the 
presumption, until thecontrary is proved, 
is that it was fortuitous. Repertoire de 
Jurisprudence aburdage. Emerigon des 
Assurances, ch. 12, sect. 14, page 414. 
Boulay Paty, Droit Maritime, Tit. 12, 
ch. 6, vol. 4, page 494. Though there is 
some discrepancy as to the obscurity of 
the night, without supposing it abso- 
lutely impossible to have seen the Fal- 
con sooner, I do not feel authorized to 
say that she must be in fault for not do- 
ing it, or that there was a want of due 
vigilance on her part. Some light might 
have been thrown on this obscure part of 
the case, if the crews of the other two 
vessels which were passing the Falcon 
at the same time, had been called as wit- 
nesses. Weshould then have known at 
what time she was seen by them. But 
they have not been called by either party. 

The next question is, whether a fault 
isimputable to the Falcon, or whether 
the collision must be considered as a 
simple misfortune, without fault on either 
side. When the collision is purely for- 
tuitous and preceded by no fault of either 

arty, the common law as well as that of 

ome, following the principles of the law 
of nature, left the damage and loss to 
rest where it fell, on the principle that 
no one was responsible for fortuitous 
events or accidents of major force. 3 
Kent Com. 231. Abbot on Shipping, 
Part 3, ch.1,p.1. Amer. edit. 1846, p. 
301. Dig. 9, 2,29,§ 2 and 4. And un- 
der the term fault are included, not only 
acts of positive misconduct, but every 
want of due care, vigilance or skill on 
the part of the master and crew. Imperi- 
tia culpeannumeratur. Dig. 50, 17, 133. 
But the maritime law, from considera- 
tions of public policy, divides the loss 
equally between them. The whole da- 
mage done to both vessels is put into one 
mass in common, and each pays one 
half, without regard to the different value 





304. If, says Valin, it should be objec. 
ted that it would be more simple to 
leave each vessel to bear the damage 
which she has suffered, the answer is, 
that then the masters of large vessels 
would have little fear of striking vessels 
smaller and of less strength. Nothing 
then is more just than a contribution by 
moieties. Ordonnance de la Marine, Liv. 
3, tit. 7, art. 10. Valin, vol. 2, page 179. 
Abhot on Shipping, p. 301. 3 Kent, 231. 
And this rule in the admiralty seems to 
prevail in three cases, 1, when there has 
been no fault on either side, 2, when 
there may have been fault but it is un- 
certain on which side it lies, and 3, when 
there has been fault on both sides. Story 
on Bailments, § 60S, a,b, c, d, 609, and 
notes. 

It is contended on the part of the re- 
spondent, that two faults are imputable 
to the Falcon, first, that she anchored in 
the channel and thus obstructed the 
common passage way of vessels entering 
and leaving the port; the second, that she 
showed no light. The Falcon arrived 
on Thursday, the 7th of December, just 
one week before this misfortune hap- 
pened, and came to anchor in the place 
where she then lay. She was bound to 
Boston, and came in on account of the 
weather. On the very evening of her 
arrival, another vessel, the Medford, in 
entering the harbor came in collision 
with her. That has been the subject of 
examination in this court, and damages 
were awarded against the Medford. 
The Falcon then showed a light, but a 
question was then raised, whether she 
was excusable for placing herself in that 
part of the channel. The facts proved 
were, that the Falcon came into the har. 
bor as a port of safety on account of the 
state of the weather, that the captain was 
unacquainted with the harbor, and that 
he brought his vessel to anchor in a 
place where vessels often anchor, and lay 
for a short time. The Medford was en- 
tering with a fair wind and could easily 
lay her course directly into the harbor. 
My opinion then was, and I have seen 
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no cause for changing it, that the colli- 
sion happened from want of due care on 
the part of the Medford, without fault on 
that of the Falcon. 

But the facts now before the court 
present a widely different case. The 
Falcon lay a little out of the track of a 
vessel entering the harbor as her home 
port with a fair wind, but precisely, as 
it was expressed by one of the witnes- 
ses, in the gang-way leading to Hog 
Island roads, and that is the place aimed 
at by many, if not by most vessels which 
come into the harbor for safety from 
stress of weather. All the experienced 
ship-masters, without exception, who 
have been examined, say that it was not, 
a fit place for a vessel to anchor in a} 
case of necessity, but that it was a place | 
of danger both to herself and other ves- | 
sels that were entering into the harbor ; 
and that no vessel anchoring there from | 
necessity, ought to remain in so exposed 
a situation longer than the necessity con- 
tinued. Now the master had been very 
strongly admonished by one collision 
that he lay in an unsafe place, yet he re- 
mained there for a week after, without | 
attempting to change his place. 

Admitting that the master of the Fal- 
con, being little acquainted with the har- | 
bor, is excusable. for bringing his vessel 
to anchor in that place when he first en- | 
tered the harbor, is he excusable for re- 
maining there after be had the most con- 
vincing proof that he was in a place that | 
exposed him to collision with other ves- 
sels entering the harbor? It is contend- 
ed‘by his counsel that he was, first, be- 
cause the subject of the first collision | 
was then under judicial examination, | 
and that he might naturally suppose that | 
he would be chargeable with some im- 


right as not to injure others. 


stances, it does come in ai 
ty and christian charity. 


— 


‘lision was still pending and undecided, 
He might easily by calling witnesses, 


have determined her exact position, or 
at least nearly enough for the purposes 
of that case. And though in the ab. 
sence of any harbor regulation, every 
master may choose his own place of an- 
chorage, he makes the choice on his own 
responsibility. It does not follow, be- 
cause there are no special laws or regu- 


lations for the port and harbor, that they 
‘are left without law. 
_of the sea then governs. In all situations 


The general law 


men are bound by the common obliga- 
tion of social duty, so to use theif own 
Sic utere 
tuo ut alienum non ledas, is a principle of 
the law, as well as morals. The law of 
the state does not, it is true, attempt to 
enforce by penalties all the obligations 
of high and strict morality, but this is one 
in which, in a great variety of circum- 
of social du- 
It requires 
men to care for others as well as them- 
selves, and so to exercise their own un- 
questioned right, as not to violate or in- 
fringe the equal rights and endanger the 
security of others. Admit that ina case 
of urgent necessity, a master has a right 
to bring his ship to anchor in the very 
middle of the channel. Others have a 
right to that channel as a passage way, 
as well as he. He could not remain 
there longer than his necessities required, 
without encroaching on the rights which 


| others havé to the freg use of the chan- 


nel in passing tn and out, without dan- 
gerous obstruction. He is bound assoonas 
he is able, to remove his vessel to a place 
where she may be safe herself, and not 
endanger the safety of others. Itis an old 
rule of the maritime law, that a vessel im- 








propriety if he removed while that mat- | properly moored orin an improper place, 
ter was pending ; and, secondly, that/ can claim nothing for damages she may 
there being no harbor master or port suffer from collision with another vessel. 
regulations directing where vessels may | Ordonnance dela Marine, Liv. 3, Tit. 7, 
lie, that every master has a perfect right art. 11, and Liv. 4, tit. 8, art. 3, Valin, 
to choose his own place of anchorage, | vol. 2, p. 183—579. 1 Emerigon, Assu- 
and that he has as much right to one part | rance, ch. 12, sect. 14, page 412. Laws of 
of the harbor as another. | Oberon, art. 15. Notwithstanding the 

‘I can see no sufficient reason for his | injury which this vessel had received in 
not removing his vessel from the channel | the former collision, I am entirely sat- 
where she was in constant danger of col- | isfied that she might have been moored 
| with ease and with perfect safety, where 


lision with vessels entering the port, from 
the fact that the process for the first col- | she would have been out of the way of 
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vessels beating into the harbor, and in 
my opinion, she was in fault in not doing 
it. All the witnesses agree on the point, | 
which indeed seems too plain to require | 
proof, that a vessel ought not to lie day | 
after day, in that part of the channel | 
which is in the range vessels take in| 
beating into the harbor, 

Another fault is imputed to the Fal- | 
con, that of not showing a light. If she | 
had shown one, it seems to me nearly | 
certain that she would have been seen) 
from the Sciota in approaching her, in | 
season to have avoided the collision. If} 
she had had a light suspended in a con- | 
spicuous place, and a collision had taken | 
place, it would, to say the least, have been | 
extremely difficult for the colliding ves- | 
sel to have excused herself. For ad-. 
mitting that she was anchored in an im- | 
proper place, her fault would not excuse | 
any want of care and caution in another 
vessel. But here it is again said, that 
there are no port regulations requiring 
vessels to show a light, and that in point 
of fact it is not customary for vessels to 
do.so in this port. It is true that the 
testimony is that, though vessels lying 
in the harbor sometimes show a light, | 
they ususally do not. But whatever | 
may be the custom, it appears to me 
hardly to admit a question, that a vessel | 
lying in a channel at the entrance of a| 
harbor where vessels are often passing | 
and repassing, ought in the night time | 
in common prudence to show a light. | 
When she lies oyt of the chapne]-way 
where vessels pall it m@y not perhaps 
be required ; but if she places herself in 
the common passage way, though she 
may have a right to lay there in a case of 
necessity, certainly it is not demanding 
too much to require her, while she is 
occupying the common highway, to give 
notice by a light, of her position to others 
who are passing, and who are entitled 
of common right to a free and unob- 
structed passage. If she does not, it ap- 
pears to me that no court could hold her 
free from fault. In some parts of this 
country this is said to be required by port 
regulations. And I apprehend that it 
is required by the law of the sea. Inthe 
case of Hay v. Le Neve, cited in Abbot on 
Shipping, 303—5, which arose and was 
much litigated in Scotland and was ulti- 








mately decided on appeal by the House 
of Lords, the Wells was lying at anchor 
in the Frith of Forth, and ina cloudy 
night was run down by the Sprightly and 
entirely lost. The House decided that 
both vessels were in fault, and follow- 
ing the rule of the maritime laws divided 
the loss between them, each bearing 
one half. Lord Gifford in delivering his 
opinion to the House, said he was strong- 
ly impressed with the negligence on the 
part of the Wells in not showing a light, 
and it would seem from the report of the 
case in Abbot, that this was the only 
fault imputable to her. In Jacobson’s 
Sea Laws, 340, it is said that the want of 
a lantern in narrow waters, has always 
been looked on as an omission and neg- 
lect not entitling a party to redress when 
injured. Aud it is added, that it was so 
decided by the Supreme Court of Hol- 
land on the advice of Bynkershoek, and 
there is no higher authority in maritime 
law than this great civilian. The Ordon- 
nance of the Marine, Liv. 4, Tit. 3, Art. 
4, directs that ‘‘ when there are several 
vessels lying in the same road, that which 
shall be most outward to the water shall 
have, during the night, a light in the 
ship’s lantern to warn vessels coming 
from the sea.” An extremely wise pre- 
caution, says Valin, but too much neg- 
lected, but if not observed, the vessel re- 
ceiving damage would not be entitled to 
an indemnity for it. 

On these authorities as well as the ob- 
vious reason of the thing, I feel justified 
in stating that a vessel lying in the chan- 
uel of this port, and by the channel I 
mean that part of the water which is 
traversed by vessels coming into the 
harbor, whether they can lay their course 
in or under the necessity of beating in, 
is bound to show a light in the night time, 
whether the night is obscured by clouds 
or it is star light, provided there be no 
moon. Itis required, in my opinion, by 
the general law of the sea, independent 
of all port regulations. On both grounds 
my opinion is, that the Falcon was in 
fault and is not entitled to recover against 
the Scioto. But under the circumstan- 
ces of the case, it being the first case of 
collision in this port which has been 
brought to the consideration of the court, 
the libel is dismissed without costs. 
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Court of Common Pleas. 
( [New-York City.] 


Before the Honorable M. ULSHOEFFER, First 
Judge, and Judges INGRAHAM and DALY. 


Francis Bacon v. Moses Y. Beacn, 
Moses 8S. Beacu and Henry D. 
Beacu. 


LIBEL—~-DEMURRER. 


The following paragraph was published in the 


Sun newspaper by the defendants, who were | 
the proprietors thereof:—* The publication of | 


General Taylor’s letter, we are requested tosay, 
was authorized by Dr. Bacon, who obtained 
Gen. Gaines’ permission to take a copy of it, 
which he published a day or two afterwards. 
General Gaines states positively that he had no 
intention of authorizing the publication of the 
letter in the newspapers.” Held, on demurrer 
to the declaration, that the publication was not 
libellous. 


Tarts was an action for a libel published 
by the defendants in the Sun newspaper, 
of which the defendants are the proprie- 
tors. The following is a copy of the 
paragraph which the plaintiff alleges 
constitutes the libel: ‘* The publication 
of Gen. Taylor’s letter, we are requested 
to say, was authorized by Dr. Bacon, 
who obtained General Gaines’ permis- 
sion to take a copy of it, which he pub- 
lished a day or two afterwards. Gene- 
ral Gaines states positively that he had 
no intention of authorizing the publica- 
tion of the letter in the newspapers.” 

The declaration contained the usual 
averments and inuendos. 

The defendants demurred to the de- 
claration on the ground that it did not 
appear that the article in question was 
libellous. 

Joinder in demurrer. 


M. S. Brewster, in support of the de- 
murrer. 


David L. White, contra’ 


Uxisuoerrer, First Judge.—The impu- 
tation in the defendants’ paragraph, if 
any, concerning the plaintiff, is that he 
published Gen. Taylor’s letter to Gen. 
Gaines without the authority of the lat- 








ter, who did not tntend that it should be 
published. I am not pose to think 
that the imputation of publishing, with- 
out authority, a private letter on private 
matters might be considered as charging 
a moral offence, a censurable action, 
calling for public reprehension. But I 
very much doubt whether the letter in 
question could be considered as private 
and on private affairs, which it was mo- 
rally wrong to publish with or without au- 
thority. ‘he publication of the defendant 
it seems to me, does not impute to the 
plaintiff any offence against the code of 
law or morals. A distinction exists be- 
tween actions for words, which can only 
be sustained if a crime or offence is im. 
puted and actions for libels which may be 
supported if the publication in any way 
holds up the plaintiff to public contempt, 
ridicule or censure. Whether the case 
of Stone § Cowper, (2 Denio, 293) en- 
tirely abolishes this distinction, or partly 
only, it seems to me that it goes far 
enough to show that the publication of 
the defendant in the case before us is not 
libellous. It does not condemn, ridicule 
or censure the plaintiff’s conduct—lIt 
merely accounts for the appearance of 


|Gen. Taylor’s letter, by stating that the 


plaintiff was allowed to copy it and prin- 
ted it, and that Gen. Gaines did not in- 
tend that it should have been printed. 
If there be any imputation, it is that the 
plaintiff published the letter without au- 
thority, and the defendant does not cen- 
sure, ridicule or condemn the publica- 
tion by plaintiff. Iam not of the opin- 
ion that every harmless newspaper arti- 
cle is per se libellous, which in no way 
imputes or implies censure, as connected 
with the act of an individual who is 
named, when however a person i8 named 
as having done an act which is morally 
wrong, and the public attention is called 
to it, the publication may be eonsidered 
as libellous. It appears to me that if in 
Stone & Cooper there was no libellous 
publication, it will be difficult to hold that 
the publication before us is actionable. 
lf Gen. Gaines did not authorize defen- 
dantto say that he did not intend the letter 
to be published, it seems to me to make 
no essential difference as to the construc- 
tion of the defendants’ paragraph. The 
point still remains as to the imputation 
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against plaintiff, contained in the defen- 
dant’s article, considering that article in 
connection with Gen. Taylor’s letter, and 
the contents of that letter, the defendant’s 
article was harmless and cannot be deem- 
ed libellous or injurious to plaintiff’s 
character. The object of an action of 
libel is to remunerate the plaintiff for his 
loss of character by reason of defendant’s 
publication ; but can the law infer an in- 
jury to character from a publication im- 
puting no offence. But the jury are to 
say whether the defendant’s publication 
imputed, or was intended tocharge plain- 
tiff with an offence, or to hold him up to 
censure or contempt. If so, still they 
could not derive from the defendant’s ar- 
ticle any charge of an offensive kind 
against the plaintiff. In truth the plain- 
tiff avers that he was authorized to pub- 
lish Gen. Taylor’s letter, thereby admit- 
ting that it was a proper publication and 
in no wise an offence. The defendant 
unites in the view that the letter was 
a proper publication, containing nothing 
that rendered the publication an offence. 
All that the defendant asserts is, that the 
plaintiff copied and published said letter, 
although Gen. Gaines, to, whom it was 
addressed, did not intend that the plain- 
tif should publish it. If the letter was, 
as the plaintiff insists, a justifiable publi- 
cation, then the charge (if it is so char- 
ged) that the letter was not authorized 
to be published, is not an imputation in- 
jurious to plaintiff’s character. There 
is nothing in the letter, whether published 
with or without authority, which render- 
ed the charge of publishing it a libel on 
plaintiff’s character. And a charge of 
merely making a publication of proper 
matter, is in no sense an offensive and in- 
jurious aspersion. The only imputation 
is the want of authority to publish, and 
I am not satisfied in any view of this case 
that such an imputation is a libel from 
which the law would imply damage to 
the plaintiff’s character. To charge a 
man with having published a proper ar- 
ticle without authority is in no sense a 
libel. And as the plaintiff admits that 
the letter was properly and justifiably 
published by him, the defendants’ impu- 
tation as to want of authority in the pub- 
lication is not a libel on plaintiff’s cha- 
racter. The defendants are ‘entitled to 
Judgment on the demurrer. 
vol. v. 27 





Surrogates Court. 


—ee 


[ New-York City.] 


ted 


Before the Honorable CHARLES McVEAN 


Surrogate. 


In THe Marter or THE APPLICATION 
For Lerrers or ADMINISTRATION ON 
THE ESTATE OF JOEL Root, DECEASED. 


The order of priority of right to administration in 
the city of New-York, in cases of intestacy, is, 
first, the widow; second, the next of kin; third, the 
public administrator ; fourth, creditors ; fifth, any 
other person who will accept the same. In other 
counties the county treasurer is entitled next 
after creditors. 


No relative of the intestate who is not next of kin, 
is entitled to administration, and no relative is 
next of kin to the intestate who is not entitled to 
a distribution of the personal estate of the de- 
ceased. 


When a person applies for administration, who has 
not priority of right, such person must present, 
prove and file the renunciation of all having 
such prior right, or they must be cited, and on 
failure to appear on such ‘citation, such failure 
will be deemed equivalent to a renunciation and 
letters will be granted to the applicants. 

Persons having priority of right may renounce 
their rights, and the law appoints their suc- 
cessor. Any person having a right to adminis- 
ter may associate with him in the administration 
a stranger to the estate, but cannot appoint a 
a substitute to the exclusion of those standing 
below him in the order of preference. 

Where the next of kin are entitled to administra- 
tion they can prevent the public administrator 
from taking them, by taking them themselves, 
and in no other way. His right cannot be im- 
peded or defeated by their nominating any sub- 
stitute of their own for appointment. His right 
next after them personally, is a perfect right. 


Tuts was an application by a creditor. 
Citations have been served on the next 
of kin. The creditor and the next of kin 
appeared and agreed that a stranger to 
the estate be appointed administrator. 


O. Bushnell, for applicant, 
E. H. Kimball, for next of kin. 


Tue Surroeate.—The general statute 
conferring jurisdiction upon the court 
of the Surrogate to appoint administra- 
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tors in cases of intestacy, prescribes the 
order of priority of right to such appoint- 
ment. (2 Rev. Stat. p. 74,§ 27.) In that 
order the widow stands first and her 
right being primary is exclusive, without 
a coequal. The second in the order of 
priority of right are the next of kin, and 
although the statute seemingly divides 
this class into six different orders in the 
right of priority, yet a clear examination 
of the statute shows that such was not the 
design of the statute. The words of the 
statute are these. 

«‘ Administration in cases of intestacy 
shall be granted to the relatives of the 
deceased, who would be entitled to succeed 
to his personal estate if they or any of them 
will accept the same; in the following 

‘order: First, to the widow; second, to 
the children ; third, to the father; fourth, 
to the brothers; fifth, to the sisters ; sixth, 
to the grand-children; seventh, to any 
other of the nezt of kin who would be en- 
titled to share in the distribution of the 
estate.” 

A father is in no case entitled to ad- 
ministration where the intestate has left 
children; nor is a brother, &c., for in 
such case, although relatives, they have 
not the qualification of being entitled “ to 
succeed to his personal estate,” which is 
an indispensable qualification. The fa 
ther or the brother is not the next of kin 
where the intestate has left children ; he 
is of kin, but next of kin is technical, and 
the test is the being entitled to succeed to 
the personal estate of the intestate. The 
statute of distribution determines the 
question who are next of kin? It is no 
matter how near of kina person may be; 
if he is not next, he has no right to inter- 
meddle with the estate. The section I 
have quoted, it will be observed, at its 
commencement limits the right of admin- 
istration to such relatives as would be 
entitled to succeed to the personal es- 
tate, and closes with awarding adminis- 
tration “ to any other of the next of kin, 
who would be entitled to share in the dis- 
tribution of the estate,” which is the same 
thing in different phraseology. The 
next in order in the city of New-York, 
who is entitled to administration, is the 
public administrator, who by the same 
section is to “ have preference, after the 





————_ 


next of kin over creditors and all other 
persons.” Next in order is the creditor, 
and after him any competent person, 
The order of priority in the city of New- 
York, is as follows: First, the widow; 
second, the next of kin; third, the public 
administrator ; fourth, creditors; fifth, any 
competent person that will accept. In 
other counties, the treasurer, as_ public 
administrator, comes in next after credi- 
tors. The main question in this case is 
this : Cana person, or aclass of persons 
having a priority of right in the order of 
preference, appoint, or rather nominate 
a person administrator, not otherwise en- 
titled to administration, to the exclu- 
sion of others below them in order of 
preference. Can a widow, passing over 
the children, &c., appoint a stranger, or 
can the children, passing over the public 
administrator and creditors, appoint a 
stranger to the estate ? 

The widow can renounce and the law 
appoints her successor, and not she. So 
also the children may renounce, and the 
law appoints their successor. The right 
is personal, merely to themselves, without 
power of substitution. All that the law 
allows in this respect is, that the person 
in whom the right is, may have an asso- 
ciate in the administration who is not in- 
terested in the estate. (2 Rev. Stat. p. 
76,§ 34.) When a child applies, he must 
produce the renunciation of the widow. 
Whena creditor applies he must produce 
the renunciation of the widow and the 
children and the public administrator, 
and if such renunciation be not presented, 
all persons having prior rights must be 
cited, and a failure to appear on such ci- 
tation is equivalent to renunciation. In 
this case the next of kin must take or re- 
nounce, that is the extent of their right. 
The creditor cannot take, because he has 
not produced the renunciation of the 
public administrator, nor cited him. The 
right of the public administrator to take 
after the next of kin, cannot be defeated 
by any arrangement that has been made 
or can be made between the pesons in- 
terested. The next of kin ‘can deprive 
him of the administration by taking let- 
ters themselves, and in no other way. His 
right next after them is perfect. 
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ENGLISH CASES. 


In Chancery. 








Before Lord Chancellor COTTENHAM. 


GuascoTt v. Lane.—July 10, 14, 17, 
and 22. 


“BOTTOMRY BOND—PLEADING, 


The mere circumstance that the captain of a mer- 
chant ship, in a foreign port, has the means of 
communicating with the owners in England, 
and does not do so previously to raising money 
for the purposes of the ship by a bottomry bond, 
is not of itself a ground for setting aside that 
bond. 

Where a bill seeks relief on an allegation of fraud 
which fails, the court will not generally allow 
such a bill to be used for any secondary purpose, 
but will dismiss it with costs. 


Tuts was an appeal from the decision 
of Knight Bruce, V.C. (See N. Y. Legal 
Observer, vol. y. p. 420.) It will, however, 
be needful here to recapitulate some of 
the principal facts of the case as they ap- 
peared on the bill, the answers and the 
admissions entered into by the parties. 
They were as follows:—On the 19th 
September, 1835, J. Ogilvie in London, 
as owner of the ship Margaret Ogilvie, 
entered into a charter-party with S. Ker, 
on behalf of his house of Freeland, Ker, 
Collings & Co., of Rio de Janeiro, by 
which the ship was to sail to the Clyde, 
there to load from the factors of the af- 
freighters a cargo of merchandise, to pro- 
ceed therewith to Rio, and, after deliv- 
ering the cargo, to load a full cargo of 
sugar, &c., and proceed to one port in 
the Mediterranean continent, and deliver 
the same on being paid freight at a 





stipulated rate, less than 300/., which 
was to be paid in the Clyde, upon the, 
vessel clearing out at the custom-house. | 
The vessel was to be consigned to the | 
charterer’s agents at the Clyde and Rio, 
and the other ports of loading and un- 
loading. On the 24th of October, 1835, 
J. Ogilvie being indebted to the plaintiffs, 
Messrs. Glascott, and to other parties, 
plaintiffs inthe present suit, in various 
sums respectively, executed to Messrs. 





Glascott a bill of sale of the vessel and 


her appurtenances, and of all freight, 
charter parties, policies of insurance, 
and premiums, subject nevertheless to re- 
demption, on payment by J. Ogilvie, of 
all the several sums of money so due by 
him, with interest, on the 31st March 
then next. The bill of sale was duly en- 
tered in the book of registry, pursuant to 
the Registry act as to mortgages of ships. 
The vessel sailed from London for the 
Clyde, and arrived there early in Decem- 
ber, 1835; and before S. Ker had made 
any advances on account of the ship, be- 
yond the 300/. which was paid to J. 
Ogilvie, he had notice of the mortgage 
by the indorsement on the certificate of 
registry. He, however, expended vari- 
ous sums in fitting out the ship, which, 
sailing for Rio early in January, 1836, 
arrived there in April following. At Rio 
the charterers incurred other necessary 
expenses in respect of the ship, which 
sailed from Rio and arrived at Trieste on 
9th October, 1836. The vessel had 
earned a sum of 790/. 16s. 5d. for freight 
from the Clyde to Rio, and from thence 
to Trieste. On 2d September, 1836, 
the plaintiffs gave to S. Ker, at Glasgow, 
a formal written notice of the bill of sale, 
the receipt of which notice S. Ker ac- 
knowledged. On 16th November, 1836, 
the ship being at Trieste, a bottomry 
bond of that date was executed by the 
master of the ship in favor of J. Boyce, 
a partner in the house of Lang, Frieland 
& Co., of Trieste, who were the agents 
of S. Ker, for the sum of 483/. 10s., 
made up of sums expended for necessa- 
ries supplied to the ship at Trieste, and 
the alleged balance due to S. Ker, for 
monies advanced by him over and above 
the amount earned bythe ship for freight 
from the Clyde to Rio, and from thence 
to Trieste. No notice of the necessity 
for the bottomry bond was given either 
to the plaintiffs or to their agents at Tri- 
este, Messrs. Reyer & Schlik, (who had 
at this time instructions to take posses- 
sion of the ship,) or to Mr. Ogilvie the 
owner, although, as appeared by a letter 
from Messrs. Reyer & Schlik to the 
plaintiffs, dated 16th March, 1837, 
Messrs. Lang, Frieland & Co. were 
made fully acquainted with the nature of 
their instructions. The solicitors for the 
plaintiffs, by a letter dated 15th Septem- 
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ber, 1836, addressed to Mr. Lang, gave 
the following notice :—* Sir, Under- 
standing that the ship Margaret Ogilvie 
is addressed to your house at Trieste, 
we beg to acquaint you, that, on 
behalf of our clients, Messrs. Glascott 
Brothers, as mortgagees of that vessel, 
possessing an absolute power of sale, the 
particulars of which have been commu- 
nicated to your agent Mr. Ker, of Glas- | 
gow, we have instructed Messrs. Reyer | 
& Schlik, of Trieste, to take possession 
of the vessel, and to forward her to Lon- 
don. As it is desirable to obtain a freight 
for the vessel, if possible, and as you 
have a serious interest at stake on ac- 
count of the advances made by you, 
which are secondary to our client’s 
claims, the co-operation of your house 
with Messrs. Reyer & Schlik may be of 
essential service in doing the best for the 
vessel, so as to enable you to obtain re- 
imbursement, and, at the same time, may 
assist us. We shall, therefore, be glad 
of such co-operation if you see no ob- 
jection thereto.” The vessel returned to 
London on the 21st January, 1837, and 
the plaintiffs immediately took possession 
of her under the bill of sale. They af- 
terwards sold her for 1605/., and receiv- 
ed 300/. for the freight of the homeward 
voyage. The bill was filed on the 23d 
January, 1837, praying the delivery up 
of the bottomry bond to be cancelled, as 
being in fraud of the plaintiffs, as mort- 
gagees of the ship, and her freight and 





earnings, and for an injunction against 
proceedings in the admiralty court on 
the bond. The cause came on for hear- | 
ing before the Vice Chancellor in Feb- | 


ruary, 1847, when his honor decided in | 


ble the ship to proceed on her voyage, 
but in order to secure to the defendants 
a priority over the plaintiffs notwith- 
standing they had notice of the plaintiffs’ 
mortgage. They relied mainly on the 
fact that there was ample time for the 
master to have communicated with the 
owners in England, and insisted that he 
had therefore no authority to borrow 
money on bottomry. [They cited the 
following cases, viz: La Isabel, (1 Dods, 
Ad. Rep. 273 ;) The Augusta, (1d. 283;) 
The Nelson, (1 Hag. Ad. Rep. 169;) 
Heathorn v. Darling, (1 Moore P. C,. Ca. 
5 ;) Soares v. Bahn, (3 Moore P. C. Ca. 
1;) The Lochiel, (2 Robinson’s Ad. Rep. 
34.)] 


Bolt and Stinton, for the defendants, 
the appealing parties, contended that the 
bottomry bond was properly given ; that 
the advances made were for the purpose 
of enabling the ship to go to sea, there 
being no resources available for that pur- 
pose ; that there was no rule which made 
the right of borrowing money on bot- 
tomry contingent on the inability of the 
master to communicate with the owners. 
[They referred to Dobson v. Lyall, (11 
Jur. 641;) Kerswill v. Bishop, (2 Cr. and 
J. 529;) The Alexander, (1 Hag. Ad. 
Rep. 278.)| 


Russell, in reply, argued that there 
was no authority for saying, that a bot- 
tomry bond may be given without refer- 
ence to the facility of obtaining resour- 
ces, merely because there may be no re- 
sources at the actual port where the bond 
is given; that the question did not turn 
upon the point of sending home, but as 





favor of the plaintiffs, holding, that, un- | to the facility of communicating with par- 
der all the circumstances of the case, the | ties who had resources ; that raising mo- 
bond could not stand. From this deci-| ney on bottomry was a power in the 
siop the defendants appealed tothe Lord master to be exercised only in case of 
Chancellor. (For an account of the ear- | absolute necessity, and that as this ne- 
lier proceedings in the suit, the reader is cessity might arise in a port of the coun- 








referred to 8 Sim., 358, and 3M. & C. 
45.) 


J. Russell, Heathfield,and Prendergast, 
for the plaintiffs, and in support of the 
decision of the Vice Chancellor, argued 
that the bottomry bond was fraudulent 
and void as against the plaintiffs as mort- 
gagees ; that it was not obtained to ena- 


try in which the owner was resident, so 
it might not arise in the port of a differ- 
ent country. He supposed the case of a 
ship being in Boulogne, and the owner 
at Dover, or Folkestone, or London, and 
asked whether the master could in such 
a case justify raising money by a bot- 
tomry bond, on the ground of there being 





no resources at Boulogne. He contended 
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thatin the present case the parties had 
themselves created the supposed neces- 
sity for the bottomry bond. 


Lorp CHaNnceLLor.—In this case, the 
bill filed prays that a certain bottomry 
bond may be delivered up to be cancel- 
led, and that an injunction dependant 
upon the equity so prayed may be gran- 
ted. The bill makes a case of actual 
fraud; it states various circumstances, 
and that the plaintiffs have recently dis- 
covered that the bottomry bond was not 
given for any money necessary for the 
outfit of the ship, but that it was entirely 
a contrivance between the party who had 
command of the ship, the firm at Trieste, 
and the agent of the party at Rio, and 
that they all cntied together for the 
purpose of excluding the plaintiff, who is 
mortgagee of the ship, and that the bot- 
tomry bond was unnecessary, uncalled 
for, and mere machinery for the purpose 
of gaining priority for certain demands of 
the defendants over the debt of the plain- 
tiff. This case has wholly and entirely 
failed; there is no case of fraud made 
out at all; and if there is any question as 
to the right of the parties to recover up- 
on the bottomry bond, and as to how far 
the money secured by the bond comes 
within the rule which authorizes captains 
of ships from foreign ports to take up 
monies on bottomry bond; this forms no 
part of the contention raised by the bill. 
The case made is one of fraud. It is 
quite unnecessary, therefore, at present, 
to go into any details of those matters 
which are introduced into the bill, not 
by way of substantive statement to make 
out the case which the plaintiff charges 
in the bill, but which are introduced by 
way of answer, or more properly speak- 
ing, of anticipation of what was sup- 
posed might be the defence raised by 
the defendant, namely, that there were 
certain circumstances which, if true, gave 
him a right to raise money on the bot- 
tomry bond. The bill, therefore, charges 
facts to show that the case intended to 
be made in support of the bottomry bond 
is not such as to authorize the parties to 
raise money upon the bond; it forms no 

art of the plaintiff’s case, it is merely 
introduced in anticipation of the case 
that may be made by the defendant. It 


is, therefore, quite unnecessary for me to 
go into the facts of the case thus made. 
It is then, simply the case of a bill for 
the purpose of setting aside a bottomry 
bond upon the ground of fraud, combi- 
nation, and collusion, to deprive the 
plaintiff of his rights. Now, the evidence 
in the cause, and the admissions which 
have been entered into on both sides in 
order to save expense, negative the case 
made by the bill in every part, so far as 
relates to the alleged fraud. The ad- 
missions, which must be taken to be the 
truth, show that the case endeavored to 
be made, for the purpose of showing 
fraud, entirely fails. Now, under these 
circumstances I should observe, the Vice 
Chancellor, in decreeing the cancellation 
of this bottomry bond, has not proceeded 
on any ground stated in the bill, but his 
judgment turns entirely upon this—that, 
whereas the ship was at Trieste, and 
stayed there time enough to enable the 
captain to communicate with the owners 
in England, which it does not appear he 
did, for the purpose of obtaining supplies 
in order to enable him to proceed upon 
the voyage; therefore, the captain was 
not in a situation to justify him in taking 
up money on the bottomry bond. Now 
this is a ground which has no authority 
to support it. 1 asked repeatedly, du- 
ring the argument, if there was any case 
to be found in which such a circumstance 
was considered to be sufficient to avoid 
a bottomry bond, and the counsel were 
unable to produce any such case, or any 
case at all like it. Cases were produced 
which seemed to show’ the contrary, but 
certainly no case was cited at all sup- 
porting that proposition. And even if 
that proposition were capable of being 
supported, it would not support the de- 
cree; because it is no part of the case 
made by the bill of the plaintiff, that this 
bottomry bond is void because the cap- 
tain, being at Trieste, did not send to 
England to obtain supplies, in order to 
enable him to proceed on the voyage. 
That should have been a matter put in 
issue by the bill, so that the defendant 
might have had an opportunity of show- 
ing why he did not communicate with 
the owners, and this point would have to 
be settled between the parties, before the 


le 





result could be acted on for the purpose 
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of seeing how far it is to invalidate the 
bottomry bond. The case is put en- 
tirely on conspiracy and fraud, and the 
proof of that particular case is the ground 
of relief sought by the bill. Now, if the 
case stood there alone, I should be very 
much disposed to follow the rule which 
has been generally acted upon, and 
which is really founded in justice, that 
where a case is brought forward upon an 
alleged fraud, and the fraud is disproved 
or not established, the court will not per- 
mit such a bill to be used for any se- 
condary purpose; because the doors of 
this court always being open to allega- 
tions of fraud, there ought to be nothing 
to encourage the allegation; and that, 
where a fraud is imputed, and there is 
nothing in the evidence to support it, it 
would itself be unjust and much to be 
deprecated that any encouragement 
should be given for trying an experiment 
to obtain relief on an allegation of fraud 
which cannot be supported, and then for 
the party to be entitled to fall back upon 
the bill for some inferior kind of relief. 
But in this case, and it is a very unfortu- 
nate case, because, after all, the amount 
in question is but small, I am afraid, if 
I adopt that course I shall necessarily 
involve the parties in a new course of liti- 
gation. The effect of dismissing this bill 
would really be to leave them to their re- 
medy on the bottomry bond, and when 
the bottomry bond is sought to be en- 
forced, it then will become a question 
whether there is evidence that the cir- 
cumstances were such as to justify the 
raising of all the money that was raised 
upon the bond. Although there is very 
strong reason to believe that the captain 
had no resources, and could not raise 
money so as to enable him to perform the 
voyage otherwise than by the bottomry 
bond; yet it is not in such a shape at 
present as to justify the Court, without 
some inquiry, in acting on the supposition 
that the whole of the money raised on the 
bottomry bond was necessarily raised for 
eoaen warranting the bottomry bond. 

hat, therefore, would raise anew question 
between the parties, and involve them in 
the expense of fresh litigation. The re- 
sult to which I have come, being very 
anxious to. aveid any further litigation, 
which would be very much to the injury 





of both parties, and I throw it out for the 
purpose of their consideration, is, whether 
they will not avail themselves of this suit, 
to do that which was done in a case which 
was before me some short time ago, of 
Dobson v. Lyall, (11 Jur. 641,) namely, 
to take an inquiry, probably in the 
terms of that reference, whether the cir- 
cumstances were such as to justify all the 
money that was raised on this bottomry 
bond being so raised. If the defendants 
insist on having the bill dismissed, they 
may involve themselves in a new litiga- 
tion, and open a new case on these points 
when they might have an inquiry in this 
suit, and [ should think it very desirable 
to take advantage of this suit for that pur- 
pose. The result of that ‘inquiry, "and 
these proceedings, will not at all interfere 
with what the defendant is entitled to in 
this suit, namely, to have in substance the 
bill dismissed with costs. If the parties 
desire it, I will give them an opportunity 
of considering the matter. [His lordship 
subsequently added :| I consider the case 
made onthe record is answered ; there is 
no case made in support of the bill, and 
in the ordinary course the bill ought to be 
dismissed, with costs; but, as I have 
stated, that would open a new litigation, 
which may be avoided by an inquiry in 
this cause. 

July 22d. The case being again men- 
tioned, his lordship ordered that the de- 
fendants should have the costs of the suit 
up to hearing before the Vice Chancel- 
lor, and that it should be referred to the 
master in the terms of the decree in 
Dobson v. Lyall, of the 17th December, 
1839, to inquire and certify what sum 
was necessary for enabling the ship to 
proceed upon and complete her voyage, 
and what, at that time, were the resour- 
ces of the captain at Trieste applicable 
to that purpose. 





Before SIR LAUNCELET SHADWELL, Vice- 
Chancellor of England. 


Bisuorp v. CoLesproox.—30th July, 1847. 


CHOSE IN ACTION—REVERSIONARY INTE- 
REST OF WIFE—MERGER OF LIFE INTE- 
REST, 


A trust fund (formerly the property of the wife,) 
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was settled upon the husband, B., for life; re- 
mainder, in case the wife, C., survived B., to her 
absolutely ; but in case B. should survive C.,— 
then as she should appoint; in default of ap- 
pointment, to her executors and administrators. 
B. became bankrupt, and his assignees sold his 
life estate to E.—B. obtained his certificate, and 
subsequently, E., for valuable consideration, as- 
signed the estate for the life of B. to C., to the 
intent that it might merge in her reversion ; and 
by the same deed, C. exercised her power of ap- 
pointment by appointing to her executors and 
administrators, in the event of her dying in the 
lifetime of B.:—Held, upon a bill-by B. and C. 
against the trustee, that C. appearing and con- 
senting, B. was entitled to a transfer of the 
fund. 


Saran Bowyer was, before her mar- 
riage with the plaintiff, James Bishopp, 
entitled absolutely to a sum of £803 5s, 
6d., £3 per cent. consols. On her mar- 
riage that sum was vested in trustees, 
upon trust to pay to plaintiff James 
Bishopp, and his assigns, or to authorize 
and permit him or them to have, receive 
and take the dividends and interest of 
the said stocks, funds and securities, du- 
ring his natural life; and after his de- 
cease, in case the plaintiff, Sarah Bishopp, 
should survive him, in trust to transfer, 
assign, or pay the said stocks, funds and 
securities, unto plaintiff Sarah Bishopp, 
to and for her own use and henefit ; but 
incase James Bishopp should survive 
Sarah, then in trust to transfer, assign, or 
pay the said stocks, funds and the accru- 
ing dividends and interest thereof to such 
person: or persons, and for such intents 
and purposes, either absolutely or condi- 
tionally, and in such parts, shares and 
proportions, manner and form, and ei- 
ther in gross or by way of interest or an- 
nuity,and at such time or times, and on 
such conditions and contingencies, and 
under such limitations over in favor of 
any other person or persons, and with or 
without power of revocation, as said Sa- 
rah Bishopp, by any deed or deeds, in- 
strument or instruments in writing, or 
by her last will and testament, &c., by 
her signed, sealed and executed, in the 
presence of, and attested by two or more 
credible witnesses, (and notwithstanding 
her coverture,) should direct, limit, or ap- 
point; and in default of such direction, 
limitation, or appointment, and so far as 
the same should not extend, in trust to 
transfer, assign, and pay the said stock, 





funds and securities, unto the executors 
or administrators of said Sarah Bishopp. 

In December, 1841, a fiat in bank- 
ruptcy issued against said Jas. Bishopp, 
under which he was declared bankrupt. 
By an indenture, dated 4th November, 
1842, the assignees in bankruptcy, in 
consideration of £215, sold and assigned 
the life interest of the bankrupt in the 
said sum of £803 5s. 6d. consols, to one 
J. L. Ellis. On the 10th May, 1843, 
plaintiff, James Bishopp, obtained his 
certificate, which was subsequently al- 
lowed and confirmed by the Court of Re- 
view. By an indenture, dated 7th July, 
1847, between said J. L. Ellis of the 
first part; plaintiff, James Bishopp, of the 
second part; and plaintiff, Sarah Bishopp, 
of the third part, said J. L. Ellis in con- 
sideration of £211 13s. 11d. conveyed 
his interest in said trust money unto said 
Sarah Bishopp, to the intent, as it was 
thereby agreed by all parties that the 
said life estate should become merged, 
and that the said sum of £803 5s. 6d. 
consols should become absolutely vested 
in her in possession; and said Sarah 
Bishopp did thereby, for the more ef- 
fectually carrying such intent into effect, 
irrevocably direct, limit, and appoint, 
that all the said trust fund should, in the 
event of her decease in'the life time of 
her husband, be transferred and paid to 
her, or her executors or administrators, 
as part of her personal estate, to the in- 
tent, that, immediately upon the execu- 
tion of that indenture, she might become 
absolutely entitled to the same. That 
indenture was executed with the for- 
mality required by the indenture made on 
the marriage of plaintiffs. This was a 
bill filed against the surviving trustee, 
and it prayed a declaration by the Court, 
that plaintiffs or plaintiff, James Bishopp, 
in right of his wife, was entitled abso- 
lutely in possession to said fund; and 
that defendant might be decreed to trans- 
fer the same to plaintiffs. The trustee, 
by his answer, submitted to the judg- 
ment of the court, whether, by the trans- 
actions aforesaid, the plaintiff, Sarah 
Bishopp, had acquired an absolute inte- 
rest in possession, by which plaintiffs 
were now entitled to call for a transfer. 


Cooper, for the plaintiffs, relied upon 
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Hail v. Hugonin, (14 Sim. 595, reported, 
ante, p. 101.) 


Teed, and E. F. Smith, for the trus- 
tees.—There is this distinction between 
Hall v. Hugonin and the present case. 
There, the wife was entitled in remain- 
der upon the death of some person, not 
her husband ; here the preceding estate 
for life is in the husband. So in Creed v. 
Percy, (14 Sim. 592,) the tenant for life 
was not the husband. (Pickard v. Ro- 
berts, (3 Madd., 384.) 


Tue Vice CuanceLttor.—As long as 
the wife’s interest is reversionary, she 
cannot dispose of it; but sosoon as she 
acquires the whole absolute interest, as 
she has done in this case, she may, by 
appearing in court and consenting. This 
court at the same time, considers, that if 
she consents, she waives her equity for 
a settlement. 

Order as prayed, the wife appearing 
and consenting. 











In the Queen's Bench. 


Before the Right Honorable THOMAS Lord 
DENMAN, Chief Justice, and the rest of the 
Judges. 


Porr and anoruer v. FLatHer.—9th 
June, 1847. 


In an action against the vendee for not accepting 
shares on a given day, pursuant to contract ; the 
proper measure of damages is obtained by ascer- 
taining the value of the shareson the day when 
the contract was broken, or on the earliest sub- 
sequent day when the shares could be sold. 


Assumpsit for scrip shares, bargained and 
sold. Plea, payment of 11/. into court 
and that the plaintiffs had sustained no 
damages beyond that sum. On the trial 
before Coleridge, J.,at the summer as- 
sizes at Nottingham in 1846, it appeared 
that on the 20th Oct. the defendant con- 
tracted with the plaintiffs for the delivery 
to him of twenty scrip shares in the Not- 
tingham and Gainsborogh R.R.Co. The 
letters of allotment were made out on the 
20th, but the scrip was not issued till the 
23d. On'the evening of the 21st, the de- 
fendant told one of the plaintiffs that he 





would not take the shares. The plain- 
tiffs got the twenty scrip shares on the 
23d, which day being Sunday, they 
could not be delivered till the 24th; on 
that day the plaintiffs tendered them to 
the defendant, but he refused to accept 
them. The price of the shares on the 22d 
was 2/. 10s. 9d., and on the 24th, 27. 10s. 
The plaintiffs kept the shares for the de- 
fendant until the 8th of December, when 
they sold them, after notice to the defend- 
ant. The action was brought to recover 
the loss on the re-sale, which amounted 
to 427. Forthe defendant anon-suit was 
applied for, on the ground that the plain- 
tiffs ought to have sold the shares within 
a reasonable time. The plaintiffs ob- 
tained a verdict for the amount of their 
demand, leave being reserved to the de- 
fendant to move to enter a non-suit. In 
the following Michaelmas term, (Nov. 6,) 
Wildman obtained a rule nisi according- 
ly, against which— 


Whitehurst and Miller now showed 
cause. In the case of a contract for cer- 
tain chattels which are known to both 
parties, and are to be selected by the 
vendor, and nothing remains to be done 
by the vendee, the property passes to the 
vendee on the selection being made. 
Here no particular scrip was in the con- 
templation of the parties ; and the vendor 
would have a right to appropriate twenty 
scrip receipts, and tender them to the 
vendee ; and therefore the property in 
the shares passed to the defendant, and 
he could not repudiate the contract. 
(Tarling v. Baxter, 6 B. & C. 360, 362; 
Rugg v. Minett, 11 East, 210; Atkinson 
v. Bell, 8 B. & C.277.) [Earle J., re- 
fetred to Lamond v. Duval, (11 Jur. 266, 
reported ante p. 228 ;) Chanter v. Hopkins, 
(5 Mee. & W. 399;) Ollivant v. Bayley, 
5 Q. B. 288; 7 Jur. 1130.)] As to the 
measure of damages, the sum which the 
plaintiffs lost by the defendant’s breach of 
contract was 42/. ; the plaintiffs were not 
bound to resell the shares, they had not 
been requested by the defendant to do 
so. There was no unreasonable delay in 
reselling them. In most of the cases the 
action has been for not delivering shares ; 
in this action the measure of damages is 
different. (Grose, J., in Shepherd v. John- 
son, 2 East, 211; Boorman v. Nash, 9 B. 
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& C. 145; Green v. Bicknell, 8 Adol. & | Cauty, 8 Mee. & W. 160; Shawv. Hol- 
Ell. 701; Startupp v. Cortazzi, 2 C.,M.| land, 15 Mee. & W.136.) We admit 
& R. 165.) This rule must be discharged, | that the plaintiffs could not be expected 
because the plaintiffs are, at all events, ‘to sell the shares on the evening of the 
entitled to recover the loss sustained by 21st. 

them on the 24th, the earliest day on | 








which the shares could have been sold. 


Martin, (with him was P. B. Barlow,) 
contra.—The amount of damages which 
the plaintiffs are entitled to recover, is the 
difference between the contract price and 
the price for which the shares might have 
been suld within a reasonable time after 
the contract was broken. 
tract is made for the sale of goods gene- 
rally, the property in them does not pass 
until the specific goods have been sepa- 
rated ; and, if before the separation the 
vendee repudiates the contract, the ven- 
dor can recover as damages only the dif- 
ference between the contract price and 
the price for which the goods can be sold. 
(Holroyd, J., in Atkinson v. Bell, 8 B. & 
C. 277, 284; Lord Denman, C. J., in 
Green v. Bicknell, 8 Adol. & Ell. 701, 
714; Parke, J.,in Dixon v. Yates, 5 B. 
& Ad. 313, 340.) [Evle, J.—Suppose a 
contract to make acarriage.| If the ven- 
dee declines to accept, it isthe duty of the 
coachmaker to sell the carriage within a 
reasonable time for the benefit of the 
vendee, and he may sue the vendee for the 
difference. [ Coleridge, J—The vendor 
might sue out a writ as soon as the con- 
tract is broken. 
order for a carriage of a peculiar con- 
struction; is the coachmaker to be at the 
trouble and expense of searching for a 
purchaser ?] These shares are articles 
of ordinary sale. [Lord Denman, C. J.— 
Is not the proper amount of damages the 
whole benefit of the contract ? that is, all 
that the vendor could have gained if the 
contract had been fulfilled.| Assuming 
that the property in the shares did not 
pass, the vendor remains the owner of 
them, and if the price of the shares rises 
in the market, he gets the benefit of the 
rise. If he chooses to keep them, he has 
aright of action against the vendee for not 
accepting ; if he seeks to recover dama- 
ges, he can only recover the difference 
between the contract price and the mar- 
ket price of the shares on the day when 
the contract was broken. (Stewart v. 

VOL. V. 38 


Erle, J.—Suppose an | 


Lorp Denman, C. J.—The rule is as 
|just stated. The mistake has been in 
adopting as a rule of law that which is 
‘rather to guide the jury in ascertaining 
| what the value is. Itis very difficult to 
| apply to these cases the rule as to the ven- 
_ dor reselling the chattels within a reasona- 


| : 
| ble time. 


Where a con- | 


Patreson, Couermnce and Erte, J. 


J., concurred. 


Rule absolute to reduce the damages to 
61. by consent. 





Nicuouts v. ATHERSTONE.—July7th,1847. 


Defendant being lessee in possession of premises, 
plaintiff, his landlord, with his consent, let them 
to a new tenant, and put him in possession, and 
discharged defendant from his liability as tenant. 
In an action against defendant for rent subse- 
quently accruing—Held, that these facts consti- 
tuted a surrender by operation of law. 


Dest ona demise of rooms and apart- 
ments for three years from the 1st March, 
1844, at the yearly rent of 1007. payable 
quarterly in advance. Averments of entry 
‘and possession by the defendant until 
‘the ist September, 1845. Pleas, first, 
| traverse of the demise; secondly, ejec- 
tion ; thirdly, surrender. On the trial, 
before Wightman, J., at the London sit- 
tings after Easter term, in 1846, it ap- 
peared that the rooms were hired by the 
defendant, under a written agreement, 
dated the 26th February, 1844, for the 
purpose of exhibiting for sale a collection 
of pictures, and that the action was 
| brought to recover rent for four quar- 
| ters ending on the Ist September, 1845. 
'In August, 1844, the defendant, having 
paid the first two quarter’s rent, removed 
his property from the rooms, and applied 
to the plaintiff to take them off his hands. 
The plaintiff declined to do so, but pro- 
mised to endeavor to let them. On the 
11th September, 1844, the defendant 
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wrote from Edinburgh the following let- 
ter to the plaintiff:— 


“ Sir,—I heard from my daughter that 
you expressed your intention to take legal 
measures against me, unless the ensuing 
quarter’s rent was paid on the very day 
commencing the. quarter. I consider 
such a step would be harsh, and, under 
present circumstances, it would be utterly 
useless. It will probably be six months 
before I can finally leave Scotland, as 
the greater part of my business connexion 
lies in this country. I trust, however, that 
you may be able tolet the rooms to some 
other person, and on better terms. 

“1. ATHERSTONE.” 


On the 29th September, 1844, the | 


plaintiff let the rooms in question, to- 
gether with some others in the same 
house, to Mr. Bullock, for three years 
from that day, at the yearly rent of 120/. 
payable quarterly in advance. The 
learned judge left to the jury the question, 


whether the plaintiff accepted Bullock as | 
tenant in lieu of and substitution for the | 


defendant, and in discharge of him; and 


whether the plaintiff did not agree to the | 


terms proposed in the letter. The jury 


found that the plaintiff accepted Bullock | 


in discharge of the defendant. 
learned judge thereupon directed a ver- 
dict for the plaintiff on the first issue, and 
for the defendant on the other issue, the 
defendant being entitled to retain his ver- 
dict on one only, with leave to the plain- 
tiff to move to enter a verdict on both for 
507. In the following Trinity Term a 
rule msi accordingly was_ obtained, 
rgainst which, in Trinity term, 


Bramwell showed cause.—First, the 
defendant is entitled to retain the verdict 
on the third plea. Where the tenant con- 
sents, in writing, to the premises being 
re-let, and the landlord re-lets them, there 


The | 


there being in that case a surrender by 
act and operation of law, and suggested 
that it might be supported on the ground 
of eviction by the landjJord. The defen. 
dant assented to the re-letting of the 
premises, and, therefore, would be estop- 
ped, as against the new tenant, from 
saying that the term was in himself. 
| Further, the letter of the 11th Septem- 
| ber constitutes a good surrender in wri- 
iting; within the 3d section of the sta- 
\tute of frauds, 29 Car. 2, c. 3, a surren- 
| der is the act of the tenant, and the con- 
'sent of the landlord is presumed, unless 
‘the contrary is shown; (Thompson vy, 
| Leach, 2 Salk. 618 ;) and no particular 
words are necessary. (Farmer d. Earl v. 
Rogers, 2 Wils. 26.) Although the sur- 
render vests the estate, it is in the option 
of the surrenderee to dissent ; but, here, 
the surrenderee, by re-letting the premi- 
ses on his own account, accepted the sur- 
render. Secondly, Lyon v. Reed, (13 
Mee. & W. 285; 8 Jur. 762,) is in favor 
of the defendant on the second plea. 
|| Patteson, J—How could there be an 
eviction, if all the parties assented to the 
arrangement?] The assent of the defen- 
dant was conditional only upon the pre- 
mises being re-let, and upon his liability to 


rent being discharged. The plaintiff had 








‘committed a trespass, unless he abides 
by that condition. 


Watson and Hugh fil, contra.—First, 
the doctrine of the substitution of one 
‘tenant for another operating as a sufren- 
‘der by act and operation of law, was first 
‘introduced by the case of Thomas v. 
Cook, (2 B. & Ald. 119.) [Ear/e, J.—In 
| Lyon v. Reed, (13 Mee. & W. 285; 8 
| Jur. 762.) Thomas v. Cook was held not 
to apply, because the consent of the 
‘tenant to the substitution of another 
tenant was not shown: here the premi- 
ses were re-let at the request of the les- 


is a surrender by act and operation of see.] The consent of the landlord does 


law. (Thomas v. Cook, 2 B. & Ald. 119; 
Reeve v. Bird, 1 Cr., M. & R. 31; Walker 
v. Richardson, 2 Mee. & W. 882; Bees v. 
Williams, 2 Cr., M. & R. 581; Doe d. 
Hull vy. Wood, 14 Mee. & W. 682.) The 
Court of Exchequer, in Lyon y. Reed, (13 
Mee. & W. 285; 8 Jur. 762,) only inti- 
mated a doubt whether the decision in 
Thomas v. Cook was well founded, as to 


not operate as an estoppel. [Patteson, 
'J.—Consent by itself would not, but 
‘here it is followed up by the act of 
re-letting the premises.] Suppose the 
landlord assents, at what point of time 
does the surrender take place ? [ Wight- 
man, J.—As against the landlord, the 
‘surrender is complete as soon as he 
grants a new lease.| Again, the consent 
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of the defendant to the re-letting would | concerned, he has created an estate in the 
not be an estoppel as against him; and/ new tenant which he is estopped from 





estoppels must be mutual. [Paééeson, 
J.—In Gore v. Wright, (8 Adol. & Ell. 
118; 2 Jur. 840,) in an action for rent, 
the re-letting of premises was pleaded 
by way ofset-off.] That is not the plea 
in this case. Further, the letter is not a 
surrender by note in writing, but only a | 
request to the landlord to let the premi- 
ses if he could do so. ( Weddall v. Capes, 
1 Mee. & W. 50; Doe d. Murrell vy. Mil- 
ward, 3 Mee. & W. 329, recognising 
Doe d. Johnstone vy. Huddlestone, 4 B. & 
C. 922.) [Patteson, J—That letter does 





disputing with him, and which is incon- 
sistent with the continuance of the defen- 
dant’sterm. As far asthe new tenant is 
concerned, the same is true. As far as 
the defendant, the owner of the particu- 


lar estate in question, is concerned, he 


he has been an active party in this trans- 
action, not merely by consenting to the 
creation of the new relation between the 
landlord and the new tenant, but by giv- 
ing up possession, and so enabling the 
new tenant to enter. If the defendant 
cannot, technically, be said to be estop- 


not operate as a surrender at the time, | ped from disputing the validity of the es- 
because it does not contemplate an im-_| tate of the new tenant, still, according to 
mediate surrender; nor by operation of | the doctrine of Pickard v. Sears, (6 Adol. 
law, because there is no change of pos-| & Ell. 469,) he would be precluded from 
session.| Secondly, an eviction is an ac-| denying it with effect; and the result is 
tual wrongful turning out of the party: | nearly the same as an estoppel. 

here, though the defendant did not give, If an act, “ which anciently really was, 
a particular assent to the premises being | and in contemplation of law has always 
let to Bullock, he gave a general au-| continued to be, an act of notoriety not 
thority to the plaintiff to re-let the pre- ‘less formal and solemn than the execu- 


mises: his assent, therefore, was shown. 
Cur. adv. vult. 





Lorp Denman, C. J., now delivered | 


the judgment of the court.—In this case | 
the defendant being the lessee in posses. | 
sion of the premises, the plaintiff, his , 
landlord, with his consent, let them to a. 
new tenant, and put him in possession, | 
and discharged the defendant from his | 
liability as tenant. The judge who tried | 
the case held that these facts constituted | 
a surrender by operation of law, and, 
therefore, a defence against the plain-| 
tiff’s claim for rent. The correctness of 
that holding has been brought into ques- | 
tion before us, in consequence of the. 
opinion expressed by the court of ex-) 
chequer in Lyon v. Reed, (13 Mee. & W. | 
285, 305, 306; 8 Jur. 762,) but we are of | 
opinion that it is correct. 

If the expression “surrender by ope-, 
ration of law” be properly “ applied to | 
cases where the owner of a particular | 
estate has been party to some act, the 
validity of which he is by law afterwards 
estopped from disputing, and which 


tion of a deed, such as livery, entry, ac- 
ceptance of an estate, and the like,” be 
required as requisites for a surrender, by 
operation of law; and if the acts of the 
three parties are regarded together, this 
requisite is here found. Indeed, the no- 
toriety is essentially greater than that 
which accompanies a parol re-demise 
between the same landlord and tenant, 
which is a clear surrender by operation 
oflaw. Inthe present case, three are 
concerned, and there is an actual change 
of possession : in the other, two are con- 
cerned, and there is no change of pos- 
session. 

This surrender, by operation of law, 
has been judicially recognised in cach of 
the superior courts, (Matthews v. Sawell, 
8 Taunt. 270; Thomas v. Cook, 2 B. & 
Ald. 119; Walker v. Richardson 2 Mee. 
& W.882; Bees v. Williams, 2 Cr., M. 
& R. 581, 584,) and held valid at Nisz 
Prius in Stone v. Whiting, 2 Stark. 236, 
and many subsequent cases. When the 
decisions on a point are numerous and 
uniform, and carry into effect the lawful 
intentions of the parties according to the 





would not be valid if his particular estate truth, and are opposed by no principle, 
had continued to exist,” it appears to us | the law on the point ought not to be consi- 
to be properly applied to the present. | dered doubtful, because the reported de- 
As far as the plaintiff, the landlord, is| cisions are only of modern date, as the 
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fact, that the reports on the point do not 
begin till lately, may arise from there 
being no question on the point in earlier 
times. Indeed, in 1809, it seems proba- 
ble that a restoration of the possession to 
the landlord, and a discharge of the 
tenant by him, was considered a surren- 
der by operation of law. The defence 
in Mollett v. Brayne, (2 Campb. 103,) was 
shaped on that principle ; but as the evi- 
dence failed to show a change of posses- 
sion by mutual consent of landlord and 
tenant the defence failed.* In White- 
head v. Clifford, (5 Taunt. 518,) where 
there was such change of possession by 
mutual consent, the defence to a claim 
for use and occupation succeeded, and 
the court distinguished the case from 
Mollett vy. Brayne for that reason. Where 
there is an agreement to surrender a par- 
ticular estate, and the possession is 
changed accordingly, it is more probable 
that the Legislature intended to give 
effect to an agreement so proved, as a 
surrender by operation of law, than to 
allow either party to defeat the agree- 
ment by alleging the absence of the 
written evidence. 

Although we do not assent to the ob- 
servations upon the line of cases from 
Thomas v. Cook, (2 B. & Ald. 119,) down- 
wards in the learned and able judgment 
given in Lyon v. Reed, (7 Mee. & W. 285; 
8 Jur. 762,) we wish to express our entire 
concurrence in the decision of that case. 
The question there was not upon the 
estate of the tenant in possession of the 
premises, but upon the title of the plain- 
tiff as assignee of the reversion. Whe- 
ther a lease of the reversion granted to 
Ord and Planta, in 1812, for ninety-nine 
years could be presumed to be surren- 
dered, for the fact that such lease was 
found among the deeds of the tenant 
in fee who had granted, in 1841, a term 
in the reversion to Osborn & Burt, 
through whom the plaintiff claimed. 
There was no change in the possession 
of the land: no actual change in the pos- 
session of the reversion could be made 
apparent, and the facts stated lead to the 
conclusion that Ord and Planta did not 
know of the demise to Osborn & Burt; 





* See S. P. in Thomson v. Wilson, (2 Stark. 379.) 





| but the probability is, that the term in 
them as trustees had been forgotten at 
| the time when their concurrence was re- 
quisite for the new lease. 

As the defendant is entitled to our 
judgment on this point, it is not neces- 
_sary to consider the effect of his letter as 
evidence of a surrender :— 


Rule discharged. 





In the Common Pleas. 


Before Sir THOMAS WILDE, Lord Chief Jus- 
tice, and the rest of the Judges. 


Parsons v. Sexton.—3d July, 1847, 


CONTRACT—SPECIFIC CHATTEL. 


Where the contract between A. and B. was, the one 
to deliver and the other to accept a steam en- 
gine of fourteen-horse power, and the foreman of 
B. went over to the premises of A. and there 
saw a steam engine in pieces, which he approved 
of, and which steam engine was afterwards de- 
livered by A.:—Held, that this was the case of 
the sale of a specific chattel, and that, upon 
action brought for the price thereof, it was no 
answer to say, that the power of the engine was 
not a fourteen-horse power, although that fact 
might be given in evidence for the purpose of 
reducing the damages. 


Tue declaration in this case was in as- 
sumpsit, and contained counts for goods 
sold and delivered, work and _ labor, 
money paid, money had and received, and 
on an account stated. The defendants 
pleaded, first, non-assumpsit ; secondly, 
payment ; and thirdly, a set off for money 
paid, money due to the defendants by 
virtue of an agreement, money had and 
received, and on an account stated. The 
replication took issue upon the plea of 
non-assumpsit; traversed the_ plea of 
payment; and denied the set-off. On 
the trial before Mr. Justice Erle, in Mid- 
dlesex, at the sittings in Trinity term, 
1846, it appeared that the action was 
brought for a balance alleged to be due 
on the sale of a steam engine furnished 
to the defendants, the contract for which 
was contained in the letters which passed 
between the plaintiff and the defendants 
after some negotiation had taken place 
respecting it. The engine had belonged 
to the plaintifi’s brother, who bought it 
of Messrs. Grimsby of Holywell street, 





on whose premises it had been erected : 
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it was from thence removed in pieces to 
the plaintiff’s premises, where the fore- 
man of the defendants saw and inspected 
it. The letters above mentioned were 
of the 19th and 20th August, 1845. On 
the 19th the plaintiff wrote :—* I, James 
Parsons, do hereby agree to provide a 
fourteen-horse engine and sixteen-horse 
boiler with fittings, and every thing com- 
plete for the same, for the sum of 260/,, 
and to deliver and erect the same at the 
mill of Sexton & Co., and to set the same 
to work: the whole to be completed in a | 

ood and workmanlike manner on or | 
before October the Ist. And I agree, if, 
the work is not completed by the 10th 
October next, to forfeit the sum of 10s. 
per day for every day’s delay.” The 
letter sent by the defendants was dated 
the 28th August, and was as follows :— 
“In consideration of your supplying us 
with a certain fourteen-horse engine, 
which our foreman has inspected, and 
putting the same in thorough repair and | 
supplying a new  sixteen-horse boiler, 
commonly called a Cornish boiler, with 
two or more valves, steam cocks, and 
gauges complete, and delivering and 
erecting the whole and setting the whole 
to work, according to the undertaking 
signed by you and left with us, we 
agree to pay for the same the sum of 
2007. in two instalments.’ Two instal- 
ments were then provided for, and the 
letter proceeded :—“ And will, on being 
satisfied with the work, as per your agree- | 
ment, pay you the remainder within two | 
months of its completion.” The engine | 
was sent to the premises of the defend- 
ants, and erected there, with a new boiler 
of sixteen-horse power, but a good deal 
of delay occurred in erecting it, which 
the plaintiff attributed to the defective 
preparations made by the defendants, or 
the persons who were appointed to do the 
bricklayers’ work necessary to the erec- 
tion of the engine. It was erected and 
set to work in January, 1846, but it did 
not then work to the satisfaction of the 
defendants. Some alterations were made, 
but still there was a deficiency of power | 
and the engine did not do the work of a, 
fourteen horse engine, and. fault was 
found with the boiler. The defendants 
then claimed the right to reject the en- 














gine, and having paid 100/. on the 16th 


September, and 50/. in December, they 
refused to pay the balance. The action 
was brought to recover the balance of 
117/., which included the sum of 7. for 
extras. It was proved the fittings, &c., 
were no part of the engine. For the de- 
fendants, it was contended, that they had 
contracted for an engine of fourteen 
horse power, and the engine supplied 
not being such as was ordered, they 
were not bound to take it or pay for it. 
On the other hand, it was contended for 
the plaintiff, that the defendants had 
bought the specific engine delivered, and 
that the defendants could not reject it on 
account of any alleged want of power ; 
but, if they could establish a warranty, 
might urge the breach of it in reduction 
of the price, or bring a cross action. The 
learned judge left it to the jury to say, 
whether the engine delivered was of four- 
teen-horse power, and told them if it was 
not of the description ordered, the de- 
fendants were at liberty to reject it; and 
he also observed, that under the contract, 
the last instalment was not to be paid 
until the defendants were satisfied with 
the work of the plaintiff. The jury found 
for the defendants, and leave was re- 
served to the plaintiff to move to enter a 
verdict for him for 1177. A rule nisi for 
entering the verdict for the plaintiff or 
for a new trial having been granted. 


Channell, Sergt., and Bramwell, showed 
cause. In moving for this rule the case 
of Street v. Blay, (2 B. & Adol. 496,) 
was cited on behalf of the plaintiff. 
But that was the case of the purchase 
of a specific chattel and an actual ac. 
ceptance ; it was rightly, therefore, held, 
that the price of such chattel could not be 
withheld upon the ground of there having 
been a breach of the warranty given at 
the time of sale, but that the course 
was either to bring a cross action 
for such breach. of warranty, or to give 
the matter in evidence in reduction of 
damages. But the present is not the 
case of the sale of a specific chattel. At 
the time the contract was entered into, 
the steam engine was in pieces; a 


‘boiler had to be made. And the defend- 


ants had a right to reject the whole sub- 
ject matter of the contract if it did not an- 
swer the purpose mentioned by the con- 








462 THE NEW-YORK LEGAL OBSERVER. 





In the Common Pleas.—Parsons v. Sexton. 





tract. Chanter v. Hopkins,(4 Mee. & W.!about *’e© engine, the defendants’ fore. 
399 ; Oliphant v. Bailey, 5 Q. B. 288.) | man went over to inspect it, and though 
it appeared it was in different pieces, 

Byles, Sergt., and Maynard, contra.— | and in different rooms at Grimsby’s pre- 
The cases of Street v. Blay, and Chanter | mises, where it had been at work, yet the 
v. Hopkins, decide this case in favor of the | whole of the engine was there, and the 
plaintiff. What did the defendants buy ‘foreman had as good an opportunity of 
at the time they entered into the con- forming a judgment respecting it, as if it 
tract with the plaintiffs? Clearly the had been puttogether. Then the plain- 
very chattel in respect of which this ac- tiff offered to provide a fourteen-horse 
tion is brought. Full opportunity of in- engine, and to put in repair, and fur- 
spection was given, particulars of the | nish all the fittings, &c. &c., and provide 
dimensions of the engine, and received. | a sixteen-horse boiler for 216/. The de- 
Whilst the engine was in pieces a far bet-| fendants then agreed to take on those 
ter opportunity of seeing it was given terms the fourteen-horse engine their 
than if it had been put together. Under foreman had inspected. The evidence 
these circumstances the contract is en-| showed that the fittings were no part of 
tered into to buy, it is submitted, the the engine. On this state of facts, we 





very identical engine so seen in pieces 


by the foreman of the defendants. It 


was because it had been so seen that the 


defendants bought the engine, and not, 


because it was represented by the plain- 
tiff to be a fourteen-horse engine. In 


the first place, therefore, it is submitted , 
that there was no warranty as to thie en- | 


gine being one of fourteen-horse. But, 


secondly, supposing that there was evi- 


dence of there being an express war- 
ranty to that effect, still a breach of such 
warranty is no answer to the present 
action. Its only effect would be to re- 


duce the damages. (Sfreet v. Blay.), 


But here, also, the chattel has become 


affixed to the freehold; the defendants, | 
therefore, are not in a condition to re- | 


scind the contract, for they cannot re- 
deliver the engine. A/len v. Cameron, (1 
Cr. & Mee. 832.) Cur. ad, vult. 


Wuoe, C. J., delivered the judgment 
of the court. After stating the facts of the 
case, his lordship proceeded :—The only 
difficulty in this case was, to ascertain 
the true effect of the evidence; for if the 
defendants bought a specific chattel, 
without doubt they are bound to retain 
and pay for it, although the warranty as 


think the defendants bargained for and 
bought the specific engine which was af- 
terwards erected on their premises; and, 
assuming that there was a warranty as to 
its power, and that it was broken, it was 
not an answer to the action, according 
to the case of Street v. Blay, (2 B.& 
| Adol. 456) The case of Chanter v. Hop. 
kins, 4 Mee. & W. 399,) also establish. 
ed, that, where a known and ascertained 
article is ordered and sent, it must be 
paid for, although it does not answer the 
purpose for which it was ordered: and 
Oliphant v. Bailey, (5 Q. B. 288,) is to 
the same effect. The defendants, then, 
could not reject the engine because it 
was not a fourteen-horse power, and the 
direction of the learned judge in this re- 
ispect was wrong. But we think the 
plaintiff cannot have a verdict for 1171. 
'entered in his favor, for the defendants 
|may give in evidence the alleged war- 
ranty and the breach of it in reduction 
of the price agreed to be paid. This 
would be sufficient to dispose of the rule, 
because the verdict for the defendants 
‘may have proceeded in the misdirection 
already referred to. But it was further 
contended for by the defendants that by 
ithe contract, they were not to pay the 
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to the power of the engine had not been | last instalment till the work was done to 
performed, for it is well settled, that the | their satisfaction. It appears to us, this 
breach of a warranty is no answer to an| stipulation refers to the work in erecting 
action for the price of a specific chattel) the engine and not the engine itself, and 
supplied, though it may be used in re-' no question was left to the jury as to 
duction of the price, and may be the sub-! whether it was such as that it ought rea- 
ject-matter of a cross-action. It would! sonably to satisfy the defendants, who 
seem, that after some correspondence (relied on their dissatisfaction with the 
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engine itself, not with the work or the! and had put a stove into one, in which 
manner of erecting it. It appearsto us,|the smoke was carried under ground, 
therefore, that the verdict for the de-| and, as that did not answer, he had 
fendants cannot be sustained on the! erected achimney. The shop and stove 
ground that the time of paying the last and chimney were afterwards let to a 
instalment had not arrived before the ac- | tenant week by week, who occupied the 
tion brought, and the rule must be made | shop, and the same was so occupied at 
absolute for a new trial. ‘the time the nuisance in question was 
Rule absolute. | committed. The former occupier stated, 

‘that he used to make a fire in the stove 

principally of coke, and that no smoke 

which could be perceptible issued from 

Ricn v. Basterrie.p.—Ju/y 3, 1847. the chimney; but the present occupier 

caused a good deal of smoke to issue, 








NUISANCE—LANDLORD AND TENANT. | which the wind blew towards the plain- 
' tiff’s house, and he was driven and com- 
If the owner of land erect a building with a chim- pelled to keep his windows shut. On 


ney and stove, which are not nuisances in them- | this evidence, it was contended for the 
ee ee re ben oo son | defendant, that he was entitled to a ver- 
s | 9° ° . 
a oe uses the stove and ding so as to dict on both issues, as it appeared that 
make the smoke arising from them a nuisance, the tenant could not be considered as 
the landlord is not liable. the agent and was not the servant of the 
| defendant, being in possession at the time 
Tus was an action upon the case, ‘The the nuisance was said to have been com- 
declaration stated, that the plaintiff was mitted, and, therefore, he was entitled to 
and is possessed of a certain messuage,|a verdict, on the plea of not possessed. 
&c., that he and his family occupied ;| The learned judge reserved leave to 
and that the defendant was possessed of move to enter a verdict in his favor, and 
two messuages and yards near the plain-| left to the jury the question, whether the 
tiff’s dwelling, and that, intending to in- | defendant made a reasonable use of his 
jure the plaintiff and his family in their | rights in respect of the property in ques- 
occupation, he erected two shops with'tion. The jury found for the plain- 
chimneys in his said land or yard near to tiff. In Easter term a rule nisi to en- 
the plaintiff’s house, and continued the | ter the verdict for the defendant was ob- 
same there, and caused smoke to issue | tained. y 
from the chimneys by which the plain- | 
tif’s messuage and the defendant’s are ‘alfourd, Sergt., and Peacock, now 
divided, and compelled the plaintiff to | showed cause against the rule. The 
keep his windows closed to exclude the’ first point relied on by the defendant is 
smoke, which prevented his obtaining la question of fact, and has already been 
fresh air, and the plaintiff and his family decided by the jury. By their verdict 
were annoyed, &c. ‘To this declaration | the jury have found that the use of the 
the defendant pleaded, first, not guilty ; | atmosphere in this case was not a rea- 
and, secondly, that he was not possessed sonable use. The second question is, 
of the messuage at the time of commit-| whether the defendant is the party liable 
ting the nuisance. At the trial, which!to the plaintiff for the nuisance com- 


took place before Erle, J., at the sittings | plained of. It is submitted that he is. 


in Middlesex after Trinity term, 1846, it 
appeared in evidence that the plaintiff 
was possessed of a house, numbered 10, 
and that the defendant was possessed of 
two other houses, numbered 12 and 13, 
New-road East: the road was a com- 
mon road, and the houses stood at the 
back of the road ; that the defendant had 
erected two low buildings, used as shops, 


The de‘endant is the person who profits 
by the use to which the chimney and 
stove are put. He was the person who 
constructed them; and by letting the 
buildings with the chimney affixed, and 
receiving rent, he impliedly sanctioned 
their use in an ordinary way. Rez v. 
Pedley, (1 Adol. & Ell. 822; Rez v, 
Moore, 3B. & Adol, 184; Rexv, Carlisle, 
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6 C. & P. 637; Scott v. Shepherd, 3 
Wils. 403; Rosewell v. Pryor, 2 Salk. 
460; Brent v. Haddon, Cro. Jac. 555.) 
With respect to the issue upon the plea 
of not possessed, it is clear that, in this 
case, the possession by the tenant was a 
sufficient possession by the defendant (the 
landlord) for the purposes of this action. 


Lyles, Sergt., and Wordsworth, contra. 
—In the first place this was no nuisance. | 
In this climate a fire is a necessary of | 
life, and every person, therefore has a 
right to the free use of the atmosphere 
for the purpose of carrying off the smoke 
which arises from his fire. The plaintiff 
in this case had gained no prescriptive 
right either by common law or by statute, 
nor has any right been gained by pre- 
occupation. (Bright v. Walker, 1 C., 
M. & R. 211; Williams v. Moreland, 2 
B. & C.910; Mason v. Hill, 5 B. & Adol. 
1; 2 Black. Com. 14.) Secondly, the 
defendant is not liable for the use to 
which his tenants put these chimnies. 
They might have used a fuel from which 
no smoke would arise. In the case of 
Rex v. Moore, which has been relied 
upon by the other side, the defendant 
was an occupier; and in Rez v. Pedley, 
the court seem to have thought that the 
effect of the evidence given at the trial 
was, that the landlord was bound to 
cleanse the buildings from which the 
nuisance arose. (Milne v. Smith, 2 
Dowl. P. C. 390; Gregory v. Piper, 9 
B. & C. 591; Burgess v. Gray, 1C. B. 
578.) Cur. ad. vult. 


Creswe.t, J., delivered the opinion of 
the Court.—[After stating the pleadings, 
and the facts of the case, his lordship 
proceeded :—] The arguments against 
the rule obtained in this case were foun- 
ded on Rex v. Moore,(3 B. & Adol. 184,) 
and Rex v. Pedley, (1 Adol. & Ell. 822.) 
In the former of these cases the defen- 
dant was charged on the first and second | 
counts of the indictment with keeping | 
certain inclosed lands, grounds and pre- 
mises near to the king’s highway, for the 
purpose of persons frequenting the same 
to shoot pigeons with guns, and that he 
unlawfully did cause and suffer the con- 
gregation of a great number of idle and 
disorderly persons, armed with guns and 





with fire-arms, to meet and assemble in 
the streets and highways near the said 
inclosed premises of the defendant, dis- 
charging fire-arms, and making a great 
noise and disturbance and riot, by which 
the king’s subjects were disturbed and 
put in peril. ‘There were other counts ; 
and the evidence at the trial was, that 
the defendant occupied some land, and 
had inclosed part of it, and used it as a 
shooting ground for firing with guns at a 
target, and that a number of persons con- 
stantly assembled for the purpose of 
shooting the pigeons that escaped. The 
defendant endeavored to keep them off 
that part of the land outside the shooting 
ground which belonged to himself; and 
it was contended that the defendant was 
not responsible for the acts of those who 
assembled outside the ground. Lord 
Tenterden ruled otherwise; and the de- 
fendant was found guilty on all the counts, 
and the court refused to set aside the ver- 
dict. On the authority of that decision, 
it was argued in this case, that the land- 
lord, having built the chimney and put a 
stove in the shop in order that the occu- 
pier might make a profitable use of it, 
was responsible for the consequences. 
Another case relied on, was that of Rex 
v. Pedley, (1 Adol. & Ell. 822,) in which 
it was said, if a landlord erects a building 
that is a nuisance, and lets the land with 
the building so erected on it, he is liable 
to be indicted for such nuisance being 
continued or created during the term. 
The case of Rosewell vy. Prior, (2 Salk. 
460,) was cited to show that, if a tenant 
for a term of years, erected a building 
which was a nuisance to his neighbors, 
he was liable to be sued for a continuance 
of the nuisance ; which, it was contended, 
was an authority for saying, that the de- 
fendant having built the chimney, and 
having let the shop with the chimney in 
it, he was liable for the injury done. On 
the other hand it was contended, inas- 
much as the chimney which created the 
smoke was “used, not by the defendant, 
but by the tenant, he was not responsi- 
ble; that though in some cases, for in- 
stance, Bush v. Steinman, Burgess v. Gray, 
and Leslie v. Pounds, the owners of pro- 
perty are liable for injury done on their 
property by persons not strictly their 
agents or servants, yet such liability at- 
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taches only on persons in possession ; 
and that the defendant in this case not 
being in such possession at the time that 
the nuisance complained of was created, 
he could not be made liable ; and such 
is now the opinion of the court. It was 
not contended before the judge at Nisi 
Prius, or on the argument, that the chim- 
ney erected by the defendant was itselfa 
nuisance, unless used in a manner that 
caused the smoke to issue to the preju- 
dice of the plaintiff in the occupation of 
his own premises. No complaint could 
be made against the landlord ; he did 
not let the premises with any existing 
nuisance on them, and if he had, by let- 


ting the chimney to the tenant with the | 


occupation, such tenant would be liable 
for a continuing and upholding of the 
nuisance, as in Rosewell v. Prior; nor did 
the defendant enter into a contract, ex- 
pressed or implied, with the tenant to 
make a fire in the stove. The latter might 
have done it without subjecting himself 
to the complaint of the plaintiff, or might 
have made fires in a more convenient 
mode, as by using coke, or have abstain- 
ed from making fires at all when the wind 
was in such a direction as to carry the 
smoke to the plaintiff’s house; and it is 
quite possible for the defendant to have 
occupied the shop without making fires, 
it being optional on his part to make 
them at all, or to make them in such 
manner and at such times as not to an- 
noy the plaintiff or to create any kind of 
smoke to create a nuisance. ‘The case 
resting not on the erection of the chim- 
ney, but the subsequent use of it by the 
defendant, it is whether he is guilty of a 
nuisance? Several cases are cited, in 
which the owners of fixed property have 
been held liable for the consequences of 
acts done on it by persons not strictly 


jured, whether it be managed by his 
own immediate servants, or whether 
conducted by other persons’ servants, 
This rule is expressed in all the cases, 
except Leslie v. Pounds, (4 Taunt. 946,) 
and Rex v. Pedley. In the former, the 
landlord’s house was under repair, and 
he was sued for injury done to a person 
by reason of negligence, in leaving a cel- 
lar door open. The house was his, 
though the tenant of it had gone out in 
order that the repairs might be done ; the 
landlord took upon himself to order the 
repairs; his servants were doing them 
for him, and left the door open : the land- 
lord was held liable. Lord Mansfield 
observed, it was a singular case, and his 
judgment was founded on the ground 
that, under the circumstances, the land- 
lord was responsible by having been an- 
swerable for the acts of the persons he 
employed. Leslie v. Pounds is not there- 
fore an authority for the decision of the 
present case. Rex v. Pedley very nearly 
resembles it. That charged, that the de- 
fendant did erect near certain public 
streets and dwelling houses, and make 
two buildings, called necessary-houses, 
for the common use of divers persons re- 
siding in, and frequenting a place called 
Diamond alley; and did also make and 
cause to be made a certain open sink for 
the reception of ordure, &c.; and many 
persons resorted to it, and that con- 
sequently the nuisance arose. On the 
trial, before Lord Denman, it was 
proved the defendant was in the receipt 
of the rents of twelve dwelling-houses 
which were let for short periods to 
tenants, and that two necessary-houses 
and a sink belonging to them were used 
in common by the persons occupying 
the dwelling-houses. It did not appear 
whether any of the present tenants com- 





their servants or agents ; but the princi- 


menced occupying the dwelling-houses 


acted on by the Court of Exchequer in| There was no 





ple on which those cases proceeded, is | before the defendant began to receive 
clearly laid down by Mr. Justice Little-| the rents, but the necessary-houses and 
dale in Laughter v. Pointer, (5 B. & C.| sink were constructed, and used by the 
547;) which judgment has been much | tenants of those | ge before his time. 

istinct proof of any ac- 
Quarman vy. Burnett, (6 Mee. & W. tual demise of the necessary-houses and 
449.) The principle stated by Mr. Jus-|sink, but they had regularly been 
tice Littledale is, that, where a plaintiff, cleansed by the persons occupying the 
is in possession of fixed property, he|dwelling-houses, until the time of the 
must take care that it is so used and | nuisance, when the cleansing had been 
managed that other persons are not in-|neglected, The nuisance had arisen 

VOL. Vv. 3 








466 





THE NEW-YORK LEGAL OBSERVER. 





In the Common Pleas.—Rich v. Basterfield. 





since the defendant had begun to receive 
the rents. Some evidence was given to 
show an implied admission by the de- 
fendant that he was bound to do the 
cleansing; and the jury, under Lord 
Denman’s direction, found the defendant 
guilty, subject to a motion for setting 
aside the verdict, and enter a verdict of 
acquittal. A rule nisi was granted, and 
after argument discharged. In that 
case, as in the present, if the building 
itself was not a nuisance, there was a 
necessary-house which created the nui- 
sance ; and it is important to inquire on 
what ground the judgment proceeded. 
There it was contended, that the letting 
of the buildings could not itself render 
the defendant liable, though, no doubt, 
he would be responsible for the acts he 
permitted to be done, if he had under- 
taken to prevent the nuisance, but had 
permitted it to remain. The judgment 
of Lord Denman does not appear to be 
founded on that view of the case, but on 
the authority of Rex v. Moore, because 
the nuisance was the natural consequence 
of the letting; and the landlord, by 
taking the rent, must be considered as 
upholding and continuing the nuisance. 
Mr. Justice Littledale seems to have 
rested his judgment on the principle, 
that a landlord is not to let his house 
with a nuisance upon it; and he pro- 
ceeds, “ Here the periods are short, so 
that there has been a re-letting, and it has 
taken place after the use of the buildings 
had created the nuisance.” He there- 
fore assumes there was an existing nui- 
sance at the time of the letting, which 
had not afterwards been removed, in 
his judgment, proceeding on the gronnd 
of the earlier authorities, and, virtually, 
Lord Denman held the same thing when 
he said, that the receipt of the rent was 
upholding and continuing the nuisance. 
Mr. Justice Taunton, after referring to a 
doubts to the premises being demised, in 
which case he may not have been liable, 
proceeds to say, ‘‘ Thelandlord was bound 
to exact from his tenants an obligation to 
cleanse, with a right of re-entry for him. 
self in default of their so doing, and he 
was at all events liable.” To this view 
we cannot subscribe, with all the defer- 
ence and respect we feel to be due to any 


opinion expressed by those very learned 
judges, for it appears to us, ifa landlord lets 
premises not in themselves a nuisance, but 
which may or may not be used by the tenant 
so as to become a nuisance; andif theland- 
lord receive some profit after they are so 
used, yet the landlord cannot be held re- 
sponsible for the acts of the tenant. A 
fortiori, he could not be liable if he had 
taken precautions, and bound the tenant 
not to use the prémises so as to create a 
nuisance. The judgment of Mr. Justice 
Williams appears to proceed on the 
ground of the landlord having had power 
to remove the nuisance, for he refers to 
the admission said to have been made by 
him, that he was bound todo it. If Rez 
v. Pedley is to be considered as a case in 
which a landlord is to be held liable, be. 
cause he had demised the buildings on 
which the nuisance existed, or because 
he had relet them after the necessary 
buildings had created the nuisance, and 
because he had undertaken the cleansing 
and had not performed _it, we think the 
judgment right, and it does not militate 
against the present position ; but if it is 
to be taken as a decision that a landlord 
is responsible for the acts of his tenants 
in creating a nuisance, we think it goes 
beyond any principle laid down in any 
previously decided cases, and we cannot 
assent to it. For the reasons given, we 
think the verdict in this case should be 
entered for the defendant on the plea of 
not guilty, as well on the issue of not pos- 
sessed, which refers to the time when the 
nuisance was created. The rule must be 
made absolute. Rule absolute. 
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[For Index to the Principal Matters, see ante, p. v.] 


ACCOUNT STATED. 


Debt by husband and wife on account stated. The 
following memorandum signed by defendant was 
given in evidence, “‘I beg you will not proceed 
against me for Mrs. M. C., for the 1001. and in- 
terest which I owe her, and I will pay her the 
interest amounting to 91., due on 23d November 
next, and the principal as soon as I am abl3.” 
Held that this was not evidence of defendant be- 
ing indebted to M. onan account stated. Petch 
and wife v. Lyon, 274 


ACCOUNTING BEFORE SURROGATE. 


The practice in rendering an account. In the 
matter of the accounting of Isaac Jones and 
George Jones, executors of John Mason, de- 
ceased, 124 

Where an executor refuses to render an account of 
his proceedings, to the extent required by the 
order, obedience must be enforced by attach- 
ment. ib. 


ACT OF 9th MAY, 1846, RELATING TO 
IMPRISONMENT OF ATTORNIES AND 
OTHERS UPON EXECUTION. 


Under the act of the legislature of New-York, 
passed 9th May, 1846, in relation to the impri- 


sonment of attornies and others upon execution, | 


the defendant may be arrested on mesne pro- 
cess. Metzger ads. Karst, 

To warrant such arrest there must be a judge’s 
order, founded on an affidavit which must set 
forth, not merely cause of action, but special 
cause for holding the defendant to bail. ib. 

A debt is regarded as contracted in a fiduciary ca- 
pacity, only when it is an express and special 
trust, and not where the trust is implied by = 
law. ib. 


ADMINISTRATION. 


Priority of right to administer in cases of intes- 
tacy. Inre application for administration on 
the estate of Joel Root, deceased, 9 


ADMIRALTY. 


Inacase for damage the evidence of the previous 
history of the ship is admissible. Such only of the 
statements as formed the res geste were admis- 
sible. The Mellona, 193 





Other points in practice and pleadings are no- 


ticed. ib. 
Coxtiston—rules of the Trinity house. The Ga- 
zelle, 196 


Collision—prior patens—-final decree, equitable 
jurisdictions in admiralty. The Saracen, 422 
Collision—enforcing bail. The Seringapatam, 319 
Collision—exoneration of owners, pilot being on 
board—costs &c. The Gipsy King, 437 
Collision—The Scioto, 443 
Where two libellants proceeded against a master 
of a vessel and the vessel itself and owners, one 
for seaman’s wages, and the other for sea- 
man’s wages and money paid for the use of 
the vessel and supplies: Held, that the owner 
and the vessel were improperly joined in the suit 
—that the master might be proceeded against in 
personam, and the vessel in rem in one suit, but 
not against the owner also in ‘that form of suit. 
Johnson g another v. The Sloop Merchant, her 
tackle, g-c., 363 


APPOINTMENT. 
Power of appointment by married woman under 
marriage settlement. Morris v. Howes, 101 
ASSIGNEE. 


An assignee of a bankrupt bid at sale by auction 
of bankrupt’s property, for the purpose of raising 
the biddings merely, the court ordered a re-sale 
and that the assignee make good the difference, 
if any, between the result of the two sales. Ex 
parte Gover re Humphreys, 79 


ATTORNEY. 


The only inquiry the courts can institute, with ref- 
erence to an application to be admitted to prac- 
tise as an attorney, under the provisions of the 
new constitution, is whether the applicant pos- 
sesses the qualifications prescribed by the consti- 
tution. This may be ascertained by examination 
in open court, or by examiners appointed by the 
court. In re A. B 136 

Where the attorney gives evidence, after opening 
the case as an advocate, a new trial will be 
granted. Dunn v. Packwood, 398. 

An attorney being employed to conduct a prosecu- 
tion gave an undertaking that he would only 
charge the money actually expended in conduct- 
ing the business. In consequence of his neglect 
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DIGEST OF CASES. 


the indictment failed: Held, that he could not! CONVENTION WITH FRANCE OF NO. 


recover backthe money so expended. Lewis v. 
Samuel, 71 
Where a justice permits an attorney to appear fora 
party defendant without proof of his authority, 
that is an error for which the judgment will be | 
reversed: but, if ina subsequent stage of the | 
case, the opposite party show the authority of 
the attorney to appear for the defendant, such 
proof cures the defect and precludes the plaintiff 
from availing himself of such error on return to , 
acertiorari. Burch in error v. Westfall in er- | 


VEMBER 9th, 1843, RELATING TO 
SUERRENDER OF FUGITIVES FROM 
JUSTICE. 


Habeas Corpus—convention with France as to 


giving up fugitives from justice. In re Metz- 
ger, 83. 367 


CONVICTION FOR VAGRANCY. 


The power of summarily convicting offenders being 


in derogation of the common law, must be strictly 
confined to the special statute from which its force 


| is derived. The People v. Phillips, 130 
The restrictions and regulations relative to these 
convictions established by the higher courts in 
England before the revolution, were declaratory 
of the common law, and are binding in this state, 
| unless they have since been repealed or altered 
, * by statute. ib. 
, P | A record must be made up in every such case as a 
Authority of master of ship to borrow money on | pre-requisite to poarch ; in trespass will 
bottomry bond. Glascott v. Lang, 4 | lie against a magistrate who commits without 
Same v. Same, 451 | having so done. ib. 
, The reasons of its necessity fully stated. 


| CORPORATION. 


Evidence—Insufficiency of pleadings—sufficiency Privileges and immunities of the corporation of Co- 

ofdamages. McCard v. Keller, 418) lumbia in Georgia—what an invasion of its fran- 
| chise—equity jurisdiction with reference thereto 
—that the city might file a bill without making 
the attorney general, &c.a party. The Mayor 
and Council of the City of Columbus v. Rod- 


ror. 
BILL OF EXCHANGE. 
| 
Bromage v. | 
150 | 


What sufficient notice of dishonor. 
Vaughan, 


BOTTOMRY BOND. 


CERTIORARI. 


CHEQUE. 


A cheque drawn upon a bank in town, dated 13th 
June was not presented till 28th June, but no gers et al. 166 
damage was received by delay: Held, the | The right ef stockholders of anincorporated compa- 
drawer was liable to be sued on it. Robinson v.| ny inthestate of New-York to examine books 
Hawksford, 104 containing names of stockholders, and the books 

F be ? : in which the transfer of stock is registered, and to 
COMPROMISE OF INDICTMENT. take copies and memoranda under the penalty 


| 
} 
| prescribed by Revised Statutes. Cotheal v. 
A. was indicted for disobedience of an orderto pay, Brower, 175 


money for a bastard—he compromised with the | CREDITOR’S BILL. 

parish: he afterwards thought the indictment | , : . 

would not lie and brought assumpsit to recover The creditor who first files a bill to set aside a frau- 
back the money : Held, the action was not main-| ‘ulent conveyance obtains a preference over 
tainable. Goodal v. Lowndes, 108 other judgment creditors. McCalmont and others 
v. Lawrence, 205 
| 


CONFIDENTIAL COMMUNICATION. DAMAGES. 


The question considered what is a privileged| In an action by an, executor or administrator 
communication—difference of opinion of the against a party who has caused the death of the 
judges. Cozxhead v. Richards, 351} testator or intestate, the damages are not to be 

| estimated according to the value of deceased’s 

CONSOLIDATING life calculated by annuity tables—but the jury 

should give what they consider a fair compensa- 
tion. Armsworth v. The South Eastern Rail- 

way Co., 345 


SUITS. | 


Plaintiff brought actions against several joint con- | 
tractors who were unable to plead their non- | , 
joinder, and who were unwilling to abide the re- | DEPOSITS. 
sult of any of the verdicts, the court refused to Certificates of deposits, payable at remote periods 
stay proceedings in all the actions exceptin such! at a distant place with interest semi-annually are 
one as the plaintiff should elect to proceed with.| not adapted to circulate as money, the variation 
Giles v. Tooth, 116 |  ofvalue by the increase ofinterest and difference 

Several actions were brought by same plaintiff on} of exchange, making them an article of com- 
same contract against the members of a railway merce and not a standard of value or meansof 
company. A judge’s order was obtained for; purchase of other articles. The American Life 
staying ——— in all but one, unless plain- Ins. and Trust Co. v. Bayard and others, 13 
tiff would elect on which of them he would pro DEPOSIT OF GOODs. 


ceed. The court rescinded the order. Newton 
and another v. Belcher, 192 | Where goods were deposited as security for any 

















them were removed and others deposited in 
their stead: Held, that they could not be taken in 
execution. Rogers v. Kennay, 272 


DIVORCE. | 
Pleading—cruelty. Wallscourt v. Wallscourt, 313 | 


EQUITABLE JURISDICTION. 


DIGEST OF CASES. 


sum of money due or to become due, and some of ; The non-existence of a mortgagee may be proved 
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by inquiring of such persons as may be supposed 
to have known him if he did exist. The burthen 
of proving such existence is cast on the assignee 
of such mortgagee. Taylor v. Crownin- 
shield, 209 


The condition, pursuits, &c. of a party are admissi- 


ble with other facts to prove the improbability of 


|. his borrowing a large sum of money, or execu- 
ib 


ting a specific security. ib. 


Courts of equity will not entertain a suit for dam- _ The present, appearance of an instrument the gen- 


ages arising out of fraud, where damages are | 
the sole object of the bill. Ferson v. Sanger, 43 | 


uineness of which is disputed, is to be determined 
by inspection, not the testimony. ib. 


But where other relief is sought by the bill which | Other points of evidence examined where the in- 


can be had only in equity, and damages are claim- | 
ed only as incidental to the relief, equity having | 
properly possession of the cause for relief, to pre- | 
vent multiplicity of suits, will determine the! 
whole cause. ib. | 
The statute of limitations does not in its terms ap- | 
ply to courts of equity ; but lapse of time, inde- | 
pendent of the statute, is often a bar in equity. ib. | 
But in cases of concurrent jurisdiction, as of fraud, | 
equity sometimes goes beyond the law, and holds 
lapse of time a bar to equitable relief, when the 
prescription is not fully acquired at law. ib. 
In cases of concurrent jurisdiction if a party sleeps | 


on his rights, until the progress of events and | 
change of circumstances have put it out of the | 


power of the court to do equal justice between 
the parties, it will remain passive, and leave the 
party to his legal remedy. ib. 
A court of equity has the power to interfere to pre- 
vent the pirating of trade marks. Partridge v. 
Menck et al., 94 


EVIDENCE. 


In a bill by the purchaser for fraud in the sale of a 
chattel, charging that the purchase was made by 
A., for and as the agent of B., and the deposition 
of A.is taken to prove the fraud, it cannot be 
used if it appear that A. was jointly interested in 
the purchase. Ferson v. Sanger, 43 

The prayer of the bill being that the purchaser 
should take up and pay certain notes given by 
A. and B. jointly, forthe purchase money which 
were in the hands of an endorser, a covenant by 
the endorser to A., not to sue him on the notes, 
will not render him a competent witness for he 
would be liable over to the endorser on his taking 
up the notes. ib. 

Trespass and false imprisonment—evidence—spe- 
cial damages, &c. Spence v. Meynell and an- 
other, 109 

How far admissions of a party of the existence of a 
fact are evidence against him, under circum- 
stances. Bryant and Barnes v. Woodruff, 139 

After plaintiff has rested and defendant has gone 
into his defence, whether the plaintiff shall be 
permitted on cross-examination of defendants 
witnesses to call out from them facts necessary 
to establish plaintiff’s case, which are not in an- 
swer to any thing called out on direct exami- 
nation, is aquestion in the discretion of the jus- 
tice which cannot be alleged as a ground of error 
on certiorari. Burch, in error vy. Westfall, in 


quiry was whether a mortgage was forged. ib. 


A witness heard plaintiff's attorney in the presence 


of defendant’s attorney say, that a debt was ow- 
ing, but it did not appear to have been said as 
an admission of any disputed fact in the case ; 
held that this was not evidence. Petch et ux 
v. Lyon, 274 
The opinion of a witness, whether ordinary care 
is used in excavating an adjoining lot by which 
the plaintiff's premises were injured, is not proper 
testimony. Rogers v. Rhodeback, 335 
Where plaintiff saw defendant excavating a cellar 
on adjoining lot, and was in the daily habit of 
passing the work while it was progressing, such 
knowledge is equivalent to notice. ib. 
An action of trover, proof of plaintiff's title and right 
of possession when necessary. Porter v. Dal- 
ley, 335 
The declarations of a former owner of personal 
property which is distrained for rent or levied 
upon by execution, although made while such 
former owner was in possession, are not admissi- 
ble in evidence between the claimants. ib. 
The court of common pleas will only review on 
certiorari the points litigated before the jus- 
tice. 2 ib. 
In a suit by one partner against another for contri- 
buting evidence of a third partner, (a defendant,) 
whom the plaintiffs had released, who disclaimed 
by his answer, all demands against the other 
partner, was allowed to be read to prove partner- 
ship. Hills v. Nash, 33 
In an action of trespass for furnished apartments 
brought by tenant against landlord, the refusal 
of the latter to allow the tenant to enter house is 
evidence to go to the jury of such trespass. Lane 
v. Dizon, 348 
Where defendant, in answer to a request to call 
and settle, promised simply to call, itis evidence 
for the jury whether he meant to call and settle. 
Dunn v. Packwood, 398 
A.covenanted to pay B. money. The deed con- 
tained also an assigninent of goods as “ per 
schedule” to an action for breach of covenant 
for non-payment of money non est factum was 
pleaded: Held, unnecessary to produce schedule. 
Daines v. Heath, 434 


EXECUTOR. 


Authority of executor to compound and release 
the debt of his testator—to sell every species of 
personal property, &c. ‘The terms “ personal 
property,” used in the Revised Statutes, do 





error, 


178 | 


include in the meaning “ choses in action,” &c., 
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&c. 
Scott, 378 
Executor de son tort—liability of agent as. Shar- | 
land v. Mildon, 


FIXTURES. 


Memorandum of deposit of lease and also assign- | 
ment of the whole of the fixtures, “ as per in- 
ventory :” Held, to pass the fixtures absolutely. 
The fixtures having been separated from premi- 
ses, and sold by the assignees of the depositor— 
held, that the amount of damage was the value | 
of the fixtures while they remained on the premi- 
ses. T'hompson v. Pettit and another, 343 


HABEAS CORPUS. 


The adjudication of an officer having power to issue 
and decide upon a writ of habeas corpus may set 
up as res ad judicata upon any subsequent writ of 
habeas corpus, and is conclusive upon the same 
parties, when the subject matter is the same ; 
and there are no new facts. Inre Da Costa and 
Da Rocha, 294 

The parties are the same, where the writ is issued 
on behalf of the same person against the same 
respondent, although the relators are different. ib. 

The material facts alleged in the return, which are 
not denied by the party brought up, must be ta- 
ken to be true. ib. 

IMPORTATIONS. 

It is lawful to import to the United States articles 
the growth, production, or manufacture of the 
British East India dependencies from an English 
port in Europe, in vessels owned by British sub- 
jects resident in England. The U.S. v. The 
Ship Recorder, 286 

INFANT. 


The general doctrine that a father has an absolute 
right to the custody of his child if personally un- 
objectionable, cannot be sustained in the state of 


New-York. In re Gregg an Infant, 265 
INFORMATION FOR FALSE INVOICE. 


Since the act of 1842, an information for a false or 
fraudulent invoice must aver, that the goods were 
charged in the invoice at less than the market 
value or wholesale prices in the principal mar- 
kets of the country whence imported. The U. S. 
v. One case Cashmere Shawls, 247 

What proof necessary to support information for a 
fraudulent purchase in 14th section of the act of 
July 14, 1832. ib. 

Certain acts still in force notwithstanding acts of 
August 30th, 1842. ib. 

INJUNCTION. 


Bill for perpetual injunction—title—adverse posses- 
sion—want of equity. Shepleyv. Rangely, 5 
Courts of equity will restrain by injunction a private 
nuisance, where the injury therefrom will be ir- 
reparable, or such that the remedy at law will be 
inadequate. But they will interfere with great 
reluctance for the protection of rights of property 
which are mingled with the administration of 
criminal law. Gilbert v. Mickle, 10 
Patent—preliminary trial of right—costs. Ward v. 
Ke 21 


DIGEST OF CASES. 


In re final settlement of executor of | 


24 | 





selling a work, alleged by plaintiff to be a frau- 
dulent imitation of the plaintiff’s publication: 
Held, that it not being clear that the plaintiff 
had a legal right—injunction refused. Spottis- 
woodv. Clark, 142 
An injunction will not be granted to restrain the 
anticipated commission ofan act, where the plain- 
tiff’s equity, if any, would not arise untilsuch act 
should have beendone Finden v. Stephens, 181 
| An injunction will not be granted to restrain a 
prospective, future, and contingent nuisance. 
Haines v. Taylor, 305 
The principles upon which a court of equity acts, 
in granting or refusing an injunction, where the 
legal right of the plaintiff as against the defen- 
dant is open todoubt. Electric Telegraph Co. 
v. Nott and o’rs, 382 
INSURANCE. 


Insurance against loss from perils of the sea—col- 


| 


lision. Sherwood v. Mutual Ins. Co. 406 
Total loss—perils of the sea. Phillips v. Naire 
and another, 436 


JOINT STOCK COMPANY. 


Creditors—provisional committee—parties to suit in 
equity—pleading—what a speaking demurrer. 
Lewis v. Billing, 63 

LEASE. 


Surety—signature by one partner to agreement 
in the name of the firm. Renwick v. McAllis- 
ter. 16 

Special agreement—rescinding of—pleading. =~ 
kins v. Richardson, 

A parol lease of premises, though it passed all ioe 
sor’s interest, held validas a lease. Pollock v. 
Stacey, 234 

A widow of an assignee of a lease remained in pos- 
session of premises for nine months after her hus- 
band’s decease and paid the rent. At the end of 
that time her son-in-law with her concurrence, 
went to the agent of the lessor, and said he was 
going to hold under the lease until the end of the 
term, and did so. Noadministration was taken 
out to the effects of the lessee: Held, that the 
son-in-law was not assignee nor executor de son 
tort. Paulet ux v. Simpson, 270 

Terms for letting farm amounting to tenancy from 

year to year—notice to quit, &c. Doed. Plu- 

mer v. Nainby, 398 

Defendant being lessee in possession of premises, 

his landlord with his consent, let them to a 

new tenant and discharged defendant from his 

liability for subsequent rent : Held, to be a surren- 
der by operation of law. Nicholls v. Ather- 

stone, 457 

LIBEL. 

Pleading—innuendo. Soloman v. Lawson, 31 

Paragraph in newspaper held on demurrer to decla- 

ration, not to be libellous. Bacon v. Beach, 448 


LIFE INSURANCE. 

An assignee of a policy of insurance, can sustain 
an action of debt against the assignor for the an- 
nual premium paid by assignee, where the as- 
signor made default in paying the same pursu- 
ant to his covenant, contained in the deed of as- 





Ys 
Ona bill filed by A. B., to restrain defendant from 


signment. Barber and others v. Butcher, 67 
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rfau- A party insured his life, and afterwards assigned | who was a servant of the solicitor conducting a 
on: the same to trustees under a deed of settlement, | suit, there being nothing to impeach the bona 
tiff and covenanted to pay premium, &c., but after-  _ fides of the transaction. Lander v. Parr, 227 
tis. wards committed suicide, in consequence of | 
142 which the policy became void: Held, that the | PARTNERSHIP. 
he trustees could not recover the amount of the 
in- money insured against the executors. Dormay Participation in profils—Construction of agreement. 
act v. Borradaile, 428 Barry and another v. Nesham and another, 151 
81 , | Evidence of partnership—partnership in buying 
la MALICIOUS PROSECUTION. and selling of lands—rule as to distribution of as- 
2e, sets under the 14th section of Bankrupt Law. 
05 Reasonable and probable cause. Turner v. Am- In re, Henry Warren, a Bankrupt, 327 
s, bler, 396 | Evidence of partnership—signing in the name of 
16 firm. Norton vy. Seymour and another, 432 
a MARRIAGE. 
0. PATENT. 
2 Proviso in restraint of marriage void. Webb v. | 

Grace, 182 | Application was made for patent, but from the in- 
" Equity will direct a settlement on application of | formality of papers, the issuing it was delayed, 
5 the mother of infant ward who was married with- | but it was made to date of the day on which it 
. out a settlement, although the mother may have | was applied for. Subsequent to the application, 
; consented to the marriage, and an assignment | but prior to the patent issuing, some of the pa- 


may have been made by the ward and her hus- | 
band, after marriage, toa third party. Russell | 
v. Nicholas, 183 


MARRIED WOMAN. 


Where stock was standing in the names of trustees, 
upon trust for A. for life, remainder to B., a mar- | 
ried woman, and A. assigned his life interest to 
B.; the court ordered the fund to be transferred 
tothe husband, the wife consenting. Hall v. | 
Hugonin,. 101 | 

Chose in action—reversionary interest of wife— | 
merger of life interest—transfer of fund, wife | 
consenting. Bishopp v. Colebrook, 454 


{ 
MINOR. 


| 
| 


A legacy having been paid to a minor, the eccle- | 
siastical court has no power to order him to bring | 
the legacy in. Goddard v. Norton, 199 | 


MORTGAGE. 

| 

A mortgagee of a chattel after forfeiture of acondi | 
tion, becomes the absolute owner of the property, | 
and has a right to reduce it to his possession, and | 
is not liable as a trespasser for so doing. Bryant | 
§ Barnes v. Woodruff, 139 | 


NEGLIGENCE. | 


Where a fire occurred in an uninhabited house, 
owing to the escape of gas, a previous notice hav- , 
ing been given to the gas company, that no | 
further supply was wanted, and it appeared that | 
there was a stop-cock inside the house, which if 
turned, the escape could not have taken place: 
Held, that the owner of the house could not re- 
cover for the damage done by the fire: Held, 
also, that the general issue raised this defence. 
Holding v. Liverpool Gas Co., 77 


\i NEXT FRIEND. 





Acourt of equity will not change a next friend 





tented goods were sold by the patentees: Held, 
that such sale did not defeat the right of the pa- 
tentee to the design. Sparkman and Kelsey v. 
Higgins, 122 


| An assignee of a patent can take only such rights 


asthe inventor possessed. Tatham and others 
v. Loring, 207 


PLEADING. 


Libel—innuendo. Soloman v. Lawson, 31 
Assumpsit for services—notice to determine service 
—allegation of readiness and offering. Wilkin- 
son v. Gaston, 36 
Variance between agreement stated in plea, and 
that proved. Gillett v. Whitmarsh, 65 
Assumpsit for work and labor as an architect, and 
for commission. The particulars of demand claim- 
ed 51. for commission: Held, that the plaintiff 
might recover for work and labor, although the 


jury negatived the right to commission. Mayor 
v. Ward, 70 
Case--special damage—-innuendo unnecessary. Bar- 
ley v. Walford, 71 


To a declaration containing three counts, the de- 
fendant pleaded non-assumpsit, tender, set-off 
and payment, upon which issues were joined. 
The cause being referred, the arbitrator found 
for the plaintiff on the first, third, and fourth is- 
sues, and on the second for defendant: Held, that 
the finding was sufficient. Adams v. Rowe, 76 

Declaration on a bill of exchange alleged that “ cer- 
tain persons under the name, style, or firm of 
James Chandler & Son,” made their bill of ex- 
change, and that “ the said James Chandler & 
Son,” then endorsed the same: Held, on special 
demurrer a sufficient description of them as draw- 


ers and endorsers. Sith v. Ball, 106 
Consideration for new promise—pleading—demur- 
rer. Smith v. Holme, 113 


A demurrer for want of parties cannot be sustained, 
because the bill asks some relief, which could not 
be given in their absence, if there is relief asked 
which could be given on the record constituted 
asit is. Lewis v. Cooper, 143 

The omission of the christian names of persons in 
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pleading a written instrument of facts, (unless it 
be excused by averment,) is ground of special de- 
murrer. Levy v. Webb, 144 
To suit on several bills of exchange against defen- 
dant as acceptor, he pleaded that they were ac- 
commodation bills, aud that plaintiff was holder 
without value—replication de injwria—after issue 
joined, defendant struck out similiter and de- 
murred to replication—the demurrer was after- 
wards struck out as frivolous—a verdict was 
found for plaintiff: application was made to set 
aside order, but the court held replication goo 
La Forest v. Wall, 14 
To debt for work andlabor, &c., defendant pleaded 
that he paid to plaintiff divers sams ia satisfac- 
tion of the “ cause of action:’ Held, that the 
term meant debt and damages, and that a judg- 
ment signed for the latter was irregular. T'ris- 
ton and another v. Barrington, 159 
Appointment of attorney—usage and custom of 
merchants. Partridge v. Governor g- Co. of 
Bank of England, 184 
Iu a bill to enforce a judgment at law against pro- 
perty alleged to be fraudulently conveyed, it 
is not necessary to allege that an execution has 
been issued : it is the judgment which gives the 
lien. McCalmont and others v. Lawrence, 205 
Charter-party—loading vessel—care, direction and 
management of ship—crew disobeying orders 
of harbor-master—pleading—jury. T'aylor v. 
Clay, 230 
Declaration in case, bad for want of averment of 
reasonable and probable cause. De Medina v. 
Grove, 276 
Suing out a writ, and endorsing it for the whole 
amount recovered, though part of the sum has 
been paid, is not the ground of an action on the. 
case. ib. 
Declaration stated defendant assaulted and de- 
bauched S D., then and still being the daughter 
and servant of plaintiff: averment of loss of ser- 
vice. Plea, that S. D. was not at the times, &c. 
servant of the plaintiff. ‘The trespass was com- 
mitted while S. D. was in the service of the de- 
fendant, but she returned to the house of plaintiff 
before child born. Held, plea proved. Davies v. 
Williams, 341 


. 


@ 


PRIVILEGE. 


A defendant, by setting out part of a privileged 
document in his answer and referring to the re- 
mainder, loses the benefit of the privilege as to 
the part set out, but not as to the remainder. 
Belsham v. Perceval, 23 


PROBATE. 


Where a testator described a person to whom he 
had been married as his housekeeper, and he ap- 
pointed her executive, probate was passed to her 
as executrix, not describing her as the widow. 


Inre goods of Hale, 339 
PRODUCTION OF BOOKS 
Where books and papers are not referred to in an 


answer, a complainant cannot, by summary mo- 
tion resting on the allegations in his bill, or his 


DIGEST OF CASES. 





Robins v. Da- 
245 


proofs, call for their production. 
vis, 
PROMISSORY NOTES. 
| Custom with reference to bought and sold notes in 
transactions effected by a broker between mer- 
chants in Calcutta—evidence—-erasure—con- 
tract, &c. Cowie v. Remfry, 25 
Where a note under seal is sued upon, proof of the 
signature is presumptive evidence of the seal, 
although it is not stated in the body of the note, 
that it was underseal. Merritt v. Cornell, 300 
Presumption of sealing before signing. ib. 
Where the sealed instrument only purported to be 
| signed and not sealed, the plaintiff must show 
| the sealing before delivery. ib. 
| The rale of courts of law, that the holder of a pro- 
| missory note cannot bring a joint action against 
the maker and endorser, must be clearly proved 
to exist in acolony. Chapman v. British Guiana 
Bank, 308 
What held a sufficient notice of dishonor to endorser 
of promissory note. db. 
| Excuse for want of notice of dishonor of promissory 
note. Carter v. Flower, 393 





RAILWAY ACTS. 


In putting a construction upon a railway company’s 
act, no regard will be paid to the plans and sec- 
tions deposited in pursuance of the standing 
orders of the houses of parliament, previous to 
the application for that act, unless they are in- 
corporated therewith. T'he North British Rail- 
way Co.v. Tod, 141 

See Breynton v. London § North Western Rail- 
way Co. 269 

Where a plaintiff for the same cause of action sued 
three provisional directors of a railway company, 
at the same time, in separate actions, and the 
attorney for defendants swore that the causes of 
action, if any, were joint and not separate ; the 
court set aside an order directing proceedings in 
the last two actions should be stayed till further 
ordered. Newton v. Chambers, 147 

A. and B. were provisional directors of a projected 
railway scheme, and A. was, with the consent of 
B. and the other directors, appointed secretary to 
the company, and the scheme was afterwards 
abandoned: Held, that A. could maintain an 
action against B. for services rendered. Day v. 
Sharpe, 107 

Liability of provisional committee men—coutract— 
agent. Reynell v. Lewis, “156 


SALVAGE. 


Where essential service has been rendered, the 
amount of compensation for that service may 
not only be diminished by reason of the subse- 
quent negligence or misconduct of the salvors, 


but all reward may be forfeited. The Dos- 
seitei, 110 
Misconduct of salvors. The Duke of Manches- 
ter, 315 


SECURITY FOR COSTS. 


Objections to a surety for costs during the absence 
of plaintiff abroad cannot be sustained after the 




















return of the latter within the jurisdiction. Bris- 
tow v. Needham, 21 


SEDUCTION. 
(See Pleading.) 
STATUTE OF FRAUDS. 


Agreement that A. would let and B. would take a 
house, that A. would sell and B. purchase furni- 
ture therein, and that A. would make certain re- 
pairs and alterations, for the value of which B. 
would pay him, is a contract relating to an inte- 
rest in lands within the statute of frauds. And 
if by parol could not be severed so as to make B. 
liable to pay the amount expended in repairs. 
Vaughan v. Hancock, 155 

Parol bargain for sale by sample—part payment— 
return of goods. Walker v. Nussey, 359 


STATUTE OF LIMITATIONS. 


Inan action against the collector to charge him 
personally for duties paid by the importer on ar- 
ticles not dutiable, where the statute of limita- 
tions is set up, and met by an alleged acknow- 
ledgment of the indebtedness, it is a question of 
fact for the jury, whether the acknowledgment 
relied on, referred to the liability of the defen- 

dant personally, or to that of the government 
when the words used were equivocal. 

The statute of limitations of New-York, ceases to 
operate only during the period of one absence 
from the state; and after a party has returned 
from such absence so as to be subject to process, 
the statute continues to run and future absences 
are not regarded. Dorr and an’r Survivor of 
Dorr v. Swartwout, 

Money deposited with a banker in the usual way, 
is money lent to the banker, and if not noticed 
for six years is affected by the statute: dubit- 


ante Pollock, C. B. Pott v. Cleg, 235 

Certain admimions will not take the debt out of the 

statute. ib. 
STATUTES. 


Statutes which forfeit charters for non-perform- 
ance of a condition, are to be construed as ren- 
dering them voidable on complaint of the state 
not void per se, so held in the case of a company 
whose charter was declared “ to be forfeited and 
deemed null and void” on payment of a state 
tax. The American Life Ins. and Trust Co. v. 
Bayard, 13 

STILWELL WARRANT. 


Nature of the act of 1831—proceedings under it— 
commitment, &c. Prime Ward &g Co.invre. 409 


SURROGATE’S COURT. 


The Surrogate’s court has not jurisdiction to try 
disputed claims and debts against the estate of a 
deceased person. In re Estate of Phyfe, = 

The publication of notice, effect of. 

Rejection or disputation of debt by executor, at 

of. 


A debt admitted by the executor or established ed 


DIGEST OF CASES. 
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judgment, after the expiration of six months of 
publication has expired, is, if not presented with- 
in the six months, not entitled to a pro rata dis- 
tribution ; but a debt so established before the 
commencement of the six months publication, is 
of the same force as if presented within the six 
months. ib. 
Right to commence action, &c. ib. 
— with reference to presentation of claims, 
C. ib. 
Practice where an executor or administrator is cal 
led upon by order to render account. ib. 
Probate allowed to pass to executrix, a married 
woman, though described in will as housekeeper. 
In re goods of Hale, 339 


TRADE MARKS. 


A court of equity will interfere to prevent the pira- 
ting of trade marks. Partridge v. Mencket al. 94. 


TREATY WITH SWEDEN AND NORWAY 
AS TO SEAMAN’S WAGES. 


A claim for for seaman’s wages earned on board a 
Swedish vessel cannot be recovered in the ma- 
rine court, but comes within the provisions of the 
treaty between this country and Sweden and 
Norway, and is therefore only cognizable before 
the consul to which the vessel belongs. Nor- 
berg, in error, v. Hillgreu, in error, 177 


TRUST. 


The expression of a testator’s wish and desire do not 
constitute a trust. Finden v. Stephens, 181 


TRUSTEE. 


The appointment of a trustee in the place of a de- 
deceased executor, 40 whom a trust estate was 
devised in his name as executor, belongs exclu- 
sively tothe court of chancery. Inve, the es- 
tate of Anderson, 302 


USURY. 


Usury is not proved by the payment of a counsel 
fee to an officer of a company for examin ing the 
title to lands proposed to be mortgaged: The 
American Life Insurance and Trust Co. v. 
Bayard, 13 

An exchange of credits is not usurious, if no more 
than 7 per cent. commission is paid on the trans- 
action, even though it be called a loan by the 
parties ; ; if more than that is allowed it is a ques- 
tion of fact of usury or not. ib. 

An allowance for exchange on a security payable 
elsewhere is not usurious, but it is a question of 
fact whether it issolarge as to amount to a cover 
for usury. ib. 

Parties are estopped from denying that an instru- 
ment had a legal existence so as to make a sale 
of it for less than its face, usurious, where they 
ob tained the loan en the faith of a representation 
or to that effect. ib. 


VENDOR AND PURCHASER. 


What a sufficient delivery of goods so as to vest the 











476 

title in the vendee. Bradner and others v. Jones, 
sheriff, &c. 96 
The complainants filed a bill to set aside as fraudu- 
lent a conveyance of lands. On the hearing the 
assignment was declared void, as to complainants, 


and a sale of the property remaining unsold in 
the hands of the assignees, was directed to be 


made by the receiver in the cause, and the con- | E 


veyance on the sale to be executed by the re- 





DIGEST OF CASES. 


The discharge or the release of a debt in a will is by 


force of the statute a specific legacy to the debtor 
of the debt released, and when an attesting wit- 
ness is by the will discharged from a debt due 
the estate, and there is legal necessity of his be- 
coming a witness, it operates as a discharge of 
the legacy. ib. 
xamination of evidence where it was alleged a 
will was obtained by undue influence of fraud. ib, 


ceiver, and the grantor and grantees. Under the | Interlineations in pencil in a will are part of the 


decree, A. B. purchased one lot by auction. The 
purchaser objected to the title on the ground that 
the assignment being declared void, the title 
could not be conveyed by the deed tendered: 
Held, that the title made under the decree of the 
court was perfect, and that the purchaser was 
bound to complete. McCalmont and others v. 
Lawrence, 205 
Assumsit for share sold—plea non-assumpsit.— | 
The shares were knocked down to defendant at 
auction. The condition of sale was that the 
shares might be re-sold if purchase money was 
not paid on the following day, the bidder making 
default, being answerable for loss on re-sale: 
Held, that the sale was not absolute, and de- 
fence admissible under the plea. Lamond v. 
Davall, : 229 
In an action against vendee of shares for not ac- 
cepting shares on a given day, the measure of 
damages is the value of shares on the day the 
contract was broken, or on the earliest subsequent 


will if made before execution ; but whether made 
before or after execution, they will not affect the 
validity of the instrument. ib. 


Presumption that interlineation in will was mad 


after its execution. 76, 


Surrogate can only prove as a will or part ofa will, 


such instrument as has been made conformably 
to statute—-instruments incorporated in a will 
constructively by reference, are not proved or 
recorded with the will. The will is as valid for 
proof in the surrogate’s court, whether said pa- 
pers have existence or not, or whether the refer- 
ence be properly made or not, or whether the 
provisions of the will be nugatory or not. ib. 


A schedule referred to in the will as annexed to it 


is a part of the will. ib. 


By the Revised Statutes it is indispensable that the 


testator subscribe his name at the end of the in- 
strument—what constitutes such a signing. ib. 


There are several other points of importance refer- 


red to in this case. 


day when thesharescould be sold. Pott and an- | Moral insanity or moral perversion of the feelings, 


other v. Flather, 456 
In a contract for a steam engine of fourteen-horse 
power. The foreman of B. went to the premi- 
ses of the vendor and saw and approved of the 
steam engine which was afterwards delivered: | 
Held, a sale of a specific chattel, and to an ac- 
tion for the price of it, it was no answer to say 
that the power of the engine was not a fourteen- | 
horse power—although that fact might be given 

in evidence for the purpose of reducing the dam- | 
ages. Parsons v. Sexton, 


WAGER. 


The betting on a horse-race under circumstances 
declared to be an illegal lottery, and that the 
plaintiff who won could not recover from the | 
stake-holder. Levy v. Webb, 


WILL. 


By the Revised Statutes, a testator may subscribe 
awillin the presence of one attesting witness, 


144| D 


unaccompanied with delusion, does not afford 
a sufficient ground to invalidate and nullify the 
acts of one so affected if no fraud is practised 
upon him, and his eccentricity cannot be resolved 
into intellectual insanity, the test of which is de- 
lusion. Freer v. Peacock, 383 


WITNESS. 


460 | A witness may be examined as to the same mat- 


ters before his testimony is closed, an objection 
to such re-examination should be put specially on 
that ground to be available. Taylor v. Crown- 
inshield and or’s 209 


Undet wha tcireumstances witness may refresh his 


memory by referring to written memoranda. ib. 
eclarations by an attesting witness or certi- 
fying officer, tending to contradict the facts 
attested, are not admissible, but the statement 
of such witness that he did not know the grantor 
in an instrument whose executiorr-he has attested 
or certified, are admissible. ib. 


and acknowledge its subscription separately to | Certain other declarations are admissibie ib. 


another attesting witness. Jn re, proving the | 
will of John Tonnele, deceased, 254 
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